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CHAPTER  ONE 
PUBLIC  CONSTRUCTION  IN  MASSACHUSETTS 


Public  construction  is  one  of  the  essential  functions  of  government. 
Cities  and  towns  are  responsible  for  many  types  of  construction  projects: 
schools,  police  and  fire  stations,  municipal  buildings,  roads,  utility 
systems,  wastewater  treatment  plants,   to  name  just  a  few.     It  is  important 
that  these  facilities  be  properly  designed  and  built,  so  as  to  serve  the 
needs  of  the  citizens  and  public  employees  who  will  use  them.     It  is  also 
important  that  these  facilities  be  constructed  efficiently  and  economi- 
cally, so  as  to  avoid  unnecessary  burdens  on  limited  financial  resources. 


Here  in  Massachusetts,  public  construction  is  governed  by  a  set  of 
detailed  requirements  and  procedures  set  forth  in  various  State  laws. 
Among  these  laws  are  the  reforms  enacted  in  1980  as  a  result  of  the  Ward 
Commission's  landmark  study  of  State  and  county  building  projects.  The 
basic  intent  of  these  laws  is  perhaps  best  expressed  in  the  opening 
section  of  the  1980  statute: 

It  is  the  purpose  of  this  Act  to  provide  the  people  of 
Massachusetts  with  a  system  of  public  construction  which 

(1)  results  in  buildings  which  are  designed  and  con- 
structed according  to  the  highest  professional  and 
technical  standards  at  a  fair  cost,  in  a  reasonable  and 
controlled  period  of  time,  and  which  serve  the  needs  of 
their  users; 

(2)  operates  under  coordinated  policies,  in  a  timely, 
efficient,  and  professional  manner,  and  is  staffed  by 
competent  and  trained  professionals; 

»  (3)  properly  maintains  and  makes  maximum  use  of  the 

existing  resources  of  the  Commonwealth; 

(4)  eliminates  excessive  costs,  unwarranted  delays  and 
the  use  of  outdated  methods  and  materials; 

(5)  requires  that  all  participants  be  held  accountable 
for  their  decisions  and  actions;  and 
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(6)  reduces  opportunities  for  corruption,  favoritism, 
and    political  influence  in  the  award  and  administration 
of  public  contracts.     [St.  1980,  c.579]. 

Purpose  of  This  Manual 

The  State's  public  construction  requirements  are  complex  and  can  be 
difficult  to  understand.     This  manual  has  been  designed  for  use  by  local 
officials  who  are  required  to  manage  or  oversee  public  construction 
projects  and  who  may  need  a  ready  reference  on  the  legal  and  procedural 
requirements  of  the  bidding  laws  in  Massachusetts.     The  manual  provides  an 
overview  of  the  design  and  construction  process  in  lay  terms.  It 
identifies  those  steps  in  the  process  which  are  governed  by  specific 
statutory  requirements,  and  for  those  steps  which  are  not  governed  by 
statute,   it  offers  guidance  and  suggestions. 

Reading  this  manual  will  not  make  you  an  expert  in  public  construc- 
tion.    Any  major  public  construction  project  should  be  administered  by 
knowledgeable  and  experienced  personnel.     If  your  city  or  town  does  not 
have  such  people  on  the  municipal  payroll,  hire  them  on  a  temporary  basis. 
Proper  supervision  is  perhaps  the  most  important  factor  in  having  a 
construction  project  built  properly,  on  time,  and  within  budget.  Skimping 
on  adequate  supervision  to  save  money  is  a  shortsighted  and  often  costly 
decision. 

What's  Included  and  What's  Not 

This  manual  focuses  on  municipal  projects,  which  in  general  include 
any  construction  project  undertaken  by  any  city  or  town;  by  any  agency, 
board,  or  commission  within  a  city  or  town;  or  by  a  regional  school 
district.     The  generic  term  "awarding  authority"  is  used  throughout  the 
manual  to  refer  to  the  entity  which  has  legal  authority  to  undertake  a 
project . 
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The  manual  does  not  directly  apply  to  local  housing  authority 
projects,  which  are  governed  by  a  slightly  different  set  of  rules;  the 
Executive  Office  of  Communities  and  Development  has  issued  various 
publications  dealing  with  these  types  of  projects.     The  manual  also  does 
not  apply  directly  to  projects  undertaken  by  counties  and  independent 
authorities,  as  the  rules  for  these  types  of  governmental  bodies  differ 
somewhat  from  the  rules  applicable  to  municipalities. 

It  should  also  be  noted  that  the  manual  focuses  on  general  State 
requirements  which  apply  to  most  municipal  projects.     Projects  which  are 
funded  in  part  by  a  State  agency,  or  by  a  Federal  agency,  may  be  subject 
to  additional  programmatic  requirements  established  by  the  funding  agency 
Local  ordinances ,  bylaws ,  and  charters  may  also  impose  requirements  which 
are  unique  to  each  municipality  and  which  are  obviously  not  covered  here. 


What's  Required  and  What's  Not 

We  have  tried  throughout  the  manual  to  clearly  distinguish  between 
required  practices,  which  are  mandated  by  law,  and  recommended  practices, 
which  you  are  free  to  accept,  modify,  or  reject  in  light  of  each  project's 
individual  circumstances. 

For  required  practices,  we  have  included  references  to  the 
appropriate  chapters  and  sections  of  the  Massachusetts  General  Laws 
(G.L.).     If  you  have  a  question  about  a  specific  requirement,   or  if  you 
are  dealing  with  a  particularly  complex  or  unusual  situation,   take  the 
time  to  read  the  relevant  statute.     Copies  of  the  General  Laws  are 
available  in  most  municipal  libraries  or  from  your  municipal  attorney. 

You  should  also  note  that  some  provisions  of  the  law  may  be  subject 
to  differing  interpretations.     Although  we  have  made  every  effort  to 
interpret  these  requirements  in  light  of  any  relevant  legislative  history, 
case  law,  and  administrative  rulings,  our  interpretations  represent  the 
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opinions  of  the  Office  of  the  Inspector  General,  which  do  not  have  any 
formal  status  under  law. 

How  to  Get  Additional  Copies 

Many  municipalities  have  more  than  one  person  or  agency  involved  in 
public  construction.     Additional  copies  of  this  manual  can  be  purchased 
from  the  State  Bookstore: 

State  Bookstore 
Room  116 
State  House 

Boston,  MA  02133  Phone:   (617)  727-2834 

How  to  Get  Updates 

The  Office  of  the  Inspector  General  will  periodically  issue  updates 
to  this  manual  to  reflect  subsequent  changes  in  the  statutes  and 
regulations.     To  be  placed  on  the  mailing  list  to  be  notified  of  these 
updates ,   complete  the  form  at  the  end  of  this  chapter  and  return  it  to  the 
Office  of  the  Inspector  General. 

How  to  Get  Additional  Information 

As  with  all  other  areas  of  municipal  operation,  the  best  place  for 
information  on  legal  requirements  is  your  municipal  attorney.  Further 
assistance  may  be  available  from  one  of  the  various  State  agencies 
involved  with  the  public  construction  process.     These  agencies  are  listed 
in  Appendix  A. 
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CHAPTER  TWO 
THE  DESIGNER  SELECTION  PROCESS 


Construction  projects  typically  require  the  services  of  architects, 
engineers,  and  other  professional  consultants  to  plan  the  work  which  will 
ultimately  be  carried  out  by  construction  contractors.     The  term 
"designer"  is  used  to  refer  to  the  individuals  or  firms  hired  to  do  the 
architectural  and  engineering  work  for  a  project.     As  used  in  this  manual, 
the  term  also  includes  consultants  hired  for  preliminary  planning 
(including  the  preparation  of  programs,  feasibility  studies,  and  environ- 
mental reports)  and  for  construction  supervision. * 

Selecting  qualified  designers  is  one  of  the  key  ingredients  in  a 
successful  construction  project.     State  law  sets  out  a  process  for 
selecting  designers  for  most  building  projects  which  is  based  on  recommen- 
dations made  by  the  Ward  Commission.     This  process  tries  to  ensure  the 
best  possible  designs  for  public  buildings,  while  at  the  same  time 
providing  all  designers  with  a  fair  and  equal  opportunity  to  compete  for 
public  business. 

The  designer  selection  statute  which  applies  to  municipalities  is 
found  in  G.L.  c.7,   §38K,  with  additional  requirements  set  forth  in  §38A§ 
through  §38N.     This  designer  selection  process,  which  is  described  in 
detail  throughout  the  rest  of  this  chapter,  generally  applies  to  any 
design  service  for  any  building  project  whose  estimated  construction  cost 
is  greater  than  $10.000. tt    Here  are  some  further  explanations  to  help  you 
decide  if  a  project  is  covered  by  the  designer  selection  statute: 


*     See  the  section  on  "Who  Can  Perform  Design  Services?"  later  in  this 
chapter  for  more  information  on  who  qualifies  to  do  design  work. 

"ft  Contracts  for  the  fabrication  or  installation  of  modular  buildings 
which  are  procured  according  to  the  provisions  of  G.L.  c.149,  §44E, 
are  exempt  from  the  designer  selection  statute.   [G.L.  c.7,  §38K] . 
The  designer  selection  law  does  apply  to  the  award  of  contracts  for 
feasibility  or  other  studies,  surveys,  tests,  cost  estimates, 
programs,  or  other  design  services  needed  to  plan  a  modular  building 
project.     See  Chapter  6  of  this  manual  for  a  discussion  of  modular 
construction. 
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What  is  a  design  service?     Design  services  include  preparation  of 
master  plans,   feasibility  and  other  studies,  surveys,  soil  tests, 
costs  estimates  or  programs;  preparation  of  drawings,  plans  and 
specifications,   including  schematics  and  preliminary  plans; 
supervision  or  administration  of  a  construction  contract;  and 
construction  management  and  scheduling.    [G.L.  c.7,   §38A^  ]  . 

Does  Che  designer  selection  statute  apply  to  contracts  for 
consultants  who  are  not  architects  or  engineers?    Yes ,   if  the 
consultants  provide  any  of  the  design  services  listed  above.  Design 
services  such  as  the  preparation  of  a  study  evaluating  alternatives 
and  recommending  solutions  to  a  problem  which  involve  work  on  a 
building  may  be  undertaken  by  someone  other  than  an  architect  or 
engineer.     For  example,  a  municipality  may  wish  to  hire  an  industrial 
hygienist  to  inspect  school  buildings  for  exposed  asbestos.  The 
industrial  hygienist  will  generally  prepare  a  study,  survey,  or 
program,  and  perhaps  a  cost  estimate  for  the  asbestos  removal.  These 
activities  constitute  design  services  for  a  building  alteration  or 
repair,  hence  the  designer  selection  law  applies  to  the  selection  of 
the  industrial  hygienist. 

What  is  a  building  project?    A  building  project  is  any  project  for 
the  planning,  acquisition,  design,  construction,  demolition, 
installation,  repair,  or  maintenance  of  a  building.    [G.L.  c.7,   §39A] . 
There  is  no  statutory  definition  of  "building,"  so  judicial 
interpretations  have  relied  on  the  common,  everyday  meaning  of  the 
word  --  if  it  has  a  roof,  walls,  and  foundations,  and  is  used  for 
living,  working,  or  storage,  it  is  a  building.     Nor  does  it  matter  if 
the  building  is  very  small;  if  the  cost  of  the  project  is  greater 
than  $10,000,  the  designer  selection  statute  applies. 

What  if  the  building  is  only  a  small  part  of  the  project?    It's  still 
a  building  project.     A  $1  million  project  to  build  just  an  outdoor 
ice  skating  rink  would  not  be  covered,  but  if  it  included  a  $10,000 
shed  for  the  ticket  taker,  then  the  entire  project  would  be  covered. 
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The  transportation  exception .     Buildings  which  are  part  of  a  highway 
or  mass  transit  project  are  not  subject  to  the  designer  selection 
statute.     However,  airport  facilities,  parking  garages,  and  marine 
port  facilities  are  subject  to  the  designer  selection  statute.  [G.L. 
c.7,   §39A(f)  and  (gi)]. 

Utility  buildings .     Municipal  buildings  which  are  integral  to  a  sewer 
or  water  project,  such  as  wastewater  treatment  plants  or  pump 
stations,  are  subject  to  the  designer  selection  statute.  (Such 
buildings,  when  undertaken  by  an  agency  subject  to  the  jurisdiction 
of  the  State  Designer  Selection  Board,  are  exempt  from  DSB 
procedures,  but  this  exemption  does  not  affect  municipalities.)  [G.L. 
c.7,  §39A(gJ)]. 

What  if  I  don't  know  the  estimated  construction  cost?    This  often 
happens  during  preliminary  planning.     In  these  cases,  the  designer 
selection  statute  applies  if  the  cost  of  the  design  service  is  $2500 
or  more.    [G.L.  c.7,  §38C(e)]. 

The  Department  of  Labor  and  Industries  (DLI)  has  jurisdiction  over 
the  Commonwealth's  designer  selection  laws.     DLI  has  the  power  to 
investigate  grievances  and  complaints  and  to  initiate  enforcement 
proceedings  in  court.     DLI  can  also  provide  information  and  guidance  to 
awarding  authorities  who  have  particular  questions  about  the  designer 
selection  process.    [G.L.  c.149,  §44H] . 


Projects  Not  Subject  to  the  Designer  Selection  Statute 

For  projects  which  are  exempt  from  the  designer  selection  statute, 
such  as  transportation  and  utility  projects  or  projects  which  do  not 
contain  a  building,  there  are  no  general  State  requirements  governing  the 
selection  of  designers.     In  some  instances,  these  types  of  projects  are 
subject  to  designer  selection  procedures  established  by  State  or  Federal 
funding  agencies.     Where  no  other  procedures  have  been  established,  the 
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designer  selection  process  described  in  this  chapter  can  and  should  be 
used,  even  though  it  is  not  legally  required. 

Construction  work  on  such  projects  is  still  subject  to  the  construc- 
tion bid  laws  described  in  chapter  4  of  this  manual,  even  though  the 
projects  are  exempt  from  the  designer  selection  laws. 

For  projects  below  the  $10,000  threshold,  it  is  appropriate  to  use 
the  same  contracting  procedures  as  would  be  used  for  any  small  municipal 
service  contract. 

Modular  buildings  must  be  procured  by  following  the  statutory 
procedures  set  forth  in  G.L.  c.149,  §44E.     The  designer  selection  statute 
does  not  apply  to  contracts  for  the  fabrication  and  installation  of 
modular  buildings,  which  must  be  awarded  according  to  the  proposal 
procedures  discussed  in  chapter  6  of  this  manual.     The  designer  selection 
law  does  apply  to  the  award  of  contracts  for  feasibility  or  other  studies 
surveys,  tests,  cost  estimates,  programs,  or  other  design  services  needed 
to  plan  a  modular  building  project. 

Designer  Selection:  The  Basic  Steps 

This  section  describes  the  basic  steps  in  the  designer  selection 
process  for  building  projects.     These  steps  are  shown  graphically  in  the 
chart  on  the  next  page. 

Step  1:     Adopt  Written  Procedures 

Each  awarding  authority  must  adopt  written  procedures  for  selecting 
designers  on  projects  subject  to  the  designer  selection  statute.  [G.L. 
c.7,   §38K(a)].     Having  the  procedures  set  down  in  writing  helps  ensure 
compliance  with  statutory  requirements  and  also  fosters  competition  by 
providing  useful  information  to  potential  applicants.     These  procedures 
must  be  adopted  before  you  can  select  a  designer  for  any  specific  project 
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Most  cities  and  towns  have  already  developed  and  adopted  such  procedures. 
If  your  community  has  not  already  done  so,  you  might  want  to  do  it  now, 
even  if  you  don't  have  any  projects  planned  for  the  immediate  future. 
Adopting  your  procedures  now  will  avoid  delays  when  you  do  start  a 
building  project.     Once  adopted,   the  same  procedures  can  be  used  for  any 
subsequent  project. 

The  development  and  adoption  of  designer  selection  procedures  is 
discussed  in  more  detail  later  in  this  chapter. 

Step  2:     Define  the  Scope  of  Work 

The  first  step  in  hiring  a  designer  is  to  have  it  clear  in  your  own 
mind  what  you  want  the  designer  to  do.     Do  you  just  want  the  designer  to 
tell  you  what  repairs  need  to  be  made  to  your  1910  fire  house  to  keep  it 
in  good  condition,  or  do  you  want  a  feasibility  study  of  renovating  it 
into  a  combination  public  safety  headquarters  and  selectmen's  meeting 
room? 

The  scope  of  proposed  services  should  be  reduced  to  writing.  The 
scope  of  services  in  the  contract  that  is  ultimately  awarded  (see  step  8) 
must  substantially  conform  to  what  you  write  at  this  stage. 

The  awarding  authority  must  also  decide  at  this  point  whether  it 
wants  to  set  a  fee  for  the  proposed  design  service,  which  will  be  binding 
on  the  applicants,  or  whether  it  wishes  to  negotiate  the  fee.     If  the  fee 
is  to  be  negotiated,  the  awarding  authority  must  establish  a  "not-to- 
exceed"  limit  before  the  applications  are  received  and  evaluated;  this 
will  set  an  upper  limit  on  the  fee  negotiations.    [G.L.  c.7,  §38G] . 
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THE  DESIGNER  SELECTION  PROCESS 


1.  Adopt  written  procedures 

2.  Define  the  scope  of  work 

3 .  Advertise 

4.  Receive  applications 

5.  Evaluate  applicants 

6.  Select  a  firm  for  final 
negotiation 

7 .  Negotiate  the  fee 

8.  Negotiate  and  award  the 
contract 
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If  the  scope  of  work  includes  the  preparation  of  a  feasibility  study 
or  program,   there  are  restrictions  on  also  including  in  the  scope  any 
portion  of  the  subsequent  design  work.     Chapter  3  of  this  manual  contains 
a  more  detailed  discussion  of  these  restrictions. 

Can  we  include  design  work  on  different  facilities  in  one  contract 
for  design  services?      Yes.     It  is  permissible  to  combine  design  work 
on  different  facilities  or  in  different  parts  of  one  facility  into 
one  contract  for  design  services.     If  you  choose  to  do  this,  you  must 
determine  all  of  the  services  in  advance,  clearly  state  the  full 
scope  of  services  in  the  public  notice,  and  identify  the 
qualifications  needed  to  perform  all  of  these  services. 

Step  3:  Advertise 

A  notice  must  be  published  in  the  Central  Register  inviting 
applications  from  interested  designers.    [G.L.  c.7,   §38D] .     The  Central 
Register  is  a  weekly  publication  issued  by  the  Secretary  of  the 
Commonwealth;   it  contains  a  variety  of  notices  related  to  public 
construction  projects  in  Massachusetts.     Appendix  C  of  this  manual 
contains  the  necessary  forms  and  information  for  publishing  notices  in  the 
Central  Register.     The  notice  must  be  published  at  least  two  weeks  prior 
to  the  deadline  for  receipt  of  applications. 

In  addition  to  the  Central  Register,  design  services  for  projects 
whose  estimated  construction  cost  exceeds  $25,000  must  also  be  advertised 
in  a  newspaper  of  general  circulation  in  the  locality  of  the  project. 
This  notice  must  also  appear  at  least  two  weeks  prior  to  the  deadline. 

The  published  notice  must  contain  the  following  information: 

Describe  the  overall  project  (including  the  estimated 
construction  cost  if  known) ,  and  describe  the  scope  of  the 
specific  designer  services  being  sought  and  the  timeframe  within 
which  the  project  is  to  be  completed. 
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If  a  program  has  already  been  completed,  indicate  when  and  where 
it  is  available  for  inspection.  If  no  program  is  available,  say 
so. 


List  any  specific  qualifications  required.     Note  in  particular 
that  State  law  requires  a  registered  architect  for  the 
preparation  of  plans  and  specifications  involving  any  building 
whose  size  exceeds  35,000  cubic  feet.    [G.L.  c.112,   §60L;   see  also 
the  state  building  code,  780  CMR  127.2.1]. 

Specify  any  categories  of  work  where  the  designer  must  list  the 
names  of  consultants  which  he  or  she  plans  to  use .     This  is  of 
importance  on  those  projects  where  a  significant  portion  of  the 
work  will  be  done  by  consultants  to  the  designer  and  where  the 
awarding  authority  will  want  to  consider  the  qualifications  of 
the  consultants  as  well  as  the  designer  itself. 

If  a  briefing  session  will  be  held,   indicate  when  and  where.  A 
briefing  session  is  not  required  but  is  often  useful  on  large  or 
complex  projects,  where  it  provides  an  opportunity  for  potential 
applicants  to  ask  questions  and  learn  more  about  the  project  . 

Specify  whether  the  designer's  fee  has  been  set  by  the  awarding 
authority  (specify  the  amount)  or  is  to  be  negotiated. 

Indicate  how  to  obtain  application  forms;  where  and  when  the 
completed  forms  should  be  submitted;  and  whom  to  contact  for 
further  information. 


Step  4:     Receive  Applications 

Each  designer  must  submit  an  application  using  a  standard  form 
provided  by  the  awarding  authority.   [G.L.  c.7,  §38K] .     Many  municipalities 
use  the  application  form  developed  by  the  State  Designer  Selection  Board 
for  use  on  State  projects  (see  Appendix  C) ;  others  have  chosen  to  develop 
their  own.     At  a  minimum,  the  applications  must  contain  the  following 
information  [G.L.  c.7,  §38E(a)]: 

--    The  name  and  address  of  the  designer;  if  it  is  a  firm,  the  names 
and  addresses  of  the  officers,  directors,  and  owners. 

Names  and  certificate  numbers  of  those  officers,  directors,  and 
owners  who  are  registered  architects  or  professional  engineers. 
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List  of  all  public  projects  undertaken  in  Massachusetts  within 
the  past  five  years.     It  is  important  to  ask  for  the  complete 
list  rather  than  just  selected  examples,  because  selected 
examples  could  exclude  projects  on  which  there  were  problems. 

List  of  all  current  projects. 

If  the  applicant  is  a  joint  venture  (two  or  more  independent 
firms  applying  together) ,  all  information  should  be  shown  for 
each  partner  in  the  venture . 

Names  and  qualifications  of  consultants  to  be  hired  by  the 
designer,  for  those  categories  of  work  specified  in  the  public 
notice . 


Certification  (except  on  feasibility  work)  that  the  applicant 
meets  the  statutory  definition  of  a  designer,  as  discussed  later 
in  this  chapter. 

We  also  recommend  that  you  ask  for  the  resumes  of  key  ^taff  who  will 
be  assigned  to  this  project. 


Finally,  the  application  must  contain  a  statement  in  which  the 
applicant  certifies  that  the  information  provided  is  correct.,  under 
penalties  of  perjury.    [G.L.  c.7,  §38E] . 

One  item  which  must  not  be  included  in  the  application  is  a  fee 
proposal.     The  reasons  for  this  are  discussed  in  the  next  section. 


Step  5:     Evaluate  Applicants 


After  the  applications  are  received,   they  are  evaluated  by  a 
designated  municipal  official  or  by  a  designer  selection  comnnt-tee.  (The 
choice  of  a  single  individual  versus  a  committee  is  discussed  L.i.er  in 
this  chapter.)     The  law  requires  you  to  treat  all  applicants  uniformly  and 
fairly.     This  includes  asking  for  the  same  information  from  each  applicant 
and  applying  the  same  criteria  to  each  applicant.     [G.L.  c.7,   §38K] . 

Here  is  a  recommended  list  of  criteria  to  use  in  evaluating  the 
applicants : 
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Experience.     Do  the  firm  and  the  specific  individuals  proposed  for 
the  job  have  experience  on  projects  similar  to  the  proposed  project? 

Quality  of  work.     Contact  the  owners  of  other  projects  on  which  the 
firm  has  worked  and  find  out  how  well  they  did. 

Public  sector  knowledge.     If  the  scope  of  work  includes  preparation 
of  plans  and  specifications  and  assistance  during  the  bidding  and 
construction  stages,  the  firm  should  be  familiar  with  Massachusetts 
public  construction  laws  and  procedures. 

Professional  registrations.     If  professional  licenses  are  required 
for  this  project,  make  sure  the  firm  has  them. 

Consultants.     Review  and  rate  the  qualifications  of  key  consultants 
who  will  be  employed  by  the  designer. 

Capacity.     Does  the  firm  appear  to  have  the  capacity  to  undertake 
this  project  in  a  timely  manner?    Look  at  the  size  of  the  firm  and 
the  number  and  size  of  current  projects  to  gauge  this  aspect. 

Affirmative  hiring  goals.     In  some  municipalities,   the  award  of  some 
contracts  may  be  subject  to  affirmative  hiring  goals.     Consult  with 
your  municipal  attorney  for  further  guidance  in  these  cases. 

Note  that  the  recommended  evaluation  criteria  do  not  include  cost. 
One  of  the  basic  tenets  underlying  the  State's  designer  selection  statute 
iS  that  the  qualitV  °?  service    not  the  gosj:    must  hP  determisjag 
factor.     This  is  because  design  services  generally  represent  only  a  small 
portion  (ten  percent  or  so)  of  the  total  cost  of  a  construction  project. 
Attempting  to  save  money  by  cutting  corners  on  the  design  fee  is,  to  use 
an  old  but  apt  cliche,  penny  wise  and  pound  foolish.     The  extra  costs 
which  can  result  from  inadequate  or  deficient  design  work  will  far 
outweigh  the  meager  savings  achieved  by  selecting  a  less  qualified  but 
cheaper  designer.     The  goal  is  to  select  the  best  designer  available. 
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Evaluations  must  be  based  strictly  on  quality,  and  cost  must  not  be 
allowed  to  influence  the  ratings.    [G.L.  c.7,   §38K] . 

At  least  three  finalists  must  be  selected  from  among  the  applicants. t 
Once  the  finalists  are  selected,  you  may  seek  additional  information  from 
them  or  request  them  to  appear  before  the  selection  body,  provided  that 
all  finalists  are  treated  equally.     As  an  example,  if  one  finalist  is 
given  the  opportunity  to  make  an  oral  presentation,  all  finalists  must  be 
given  that  opportunity.     The  finalists  must  then  be  ranked  in  order  of 
qualification,  and  the  reasons  for  the  rankings  must  be  set  down  in 
writing.    [G.L.  c.7,  §38F(c)]. 

Here  are  some  additional  points  to  keep  in  mind  concerning  the 
evaluation  process: 


Open  meetings .     If  a  board  or  committee  has  been  set  up  to  evaluate 
applications,   it  is  subject  to  the  State's  open  meeting  law.  [G.L. 
c.39,  §§23A-C]. 

Recordkeeping .     A  permanent  file  must  be  maintained  for  each  design 
procurement,  containing  copies  of  public  notices;  applications 
received;  evaluations,  rankings,  and  the  reasons  for  the  rankings; 
and  other  relevant  information  describing  the  selection  process.  In 
addition,   if  the  evaluations  and  rankings  are  done  by  a  committee, 
the  file  must  contain  the  recorded  votes  of  the  committee.    [G.L.  c.7 
§38L] . 


Evaluations  by  DSB.     Municipalities  can  request  the  State  Designer 
Selection  Board  to  review  applications  and  select  finalists  for  them 
DSB  has  a  large  backlog  of  State  projects,  so  municipalities 
considering  this  approach  should  contact  DSB  staff  to  determine  the 
time  which  may  be  needed. 

t     If  fewer  than  three  applications  were  received,  you  should 

readvertise.     If  you  again  receive  fewer  than  three  responses, 
evaluate  the  responding  firm  or  firms . 
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Step  6:     Select  a  Firm  for  Final  Negotiation 


After  the  finalists  have  been  selected,  a  designated  municipal 
official  chooses  one  of  the  finalists  for  fee  and  contract  negotiation. 
This  should  almost  always  be  the  top-ranked  finalist.     In  rare  cases,  the 
appointing  official  may  have  a  valid  reason  to  skip  the  top-ranked 
finalist  and  choose  one  of  the  other  finalists  for  negotiation;  the 
official  should  clearly  document  the  reasons  for  such  a  decision  in  the 
procurement  file.    [G.L.  c.7,  §38G] . 

Step  7:     Negotiate  the  Fee 

If  the  awarding  authority  has  already  established  the  amount  of  the 
fee  in  advance  of  the  competition,  no  fee  negotiations  are  required  and 
the  contract  is  awarded  to  the  finalist  selected  in  step  6.     In  many 
cases,  however,  the  awarding  authority  will  have  decided  to  negotiate  the 
fee.     Negotiations  must  begin  with  the  finalist  selected  in  step  6,  who  is 
asked  to  provide  a  fee  proposal.     If  the  proposal  is  acceptable  to  the 
awarding  authority  or  can  be  negotiated  to  an  acceptable  level,  and  is 
within  the  not- to-exceed  limit  established  in  step  2,  the  contract  is 
awarded  to  that  firm.     If  a  satisfactory  fee  cannot  be  negotiated  after  a 
reasonable  period  of  time,  negotiations  with  that  firm  are  ended  and  the 
next  highest -ranked  finalist  is  asked  to  submit  a  fee  proposal. 

Fees  must  be  expressed  as  a  fixed  dollar  amount.   [G.L.  c.7,  §38G(c)]. 
The  contract  can  provide  for  equitable  adjustments  if  the  scope  of 
services  is  changed.     This  means  that  if,  as  the  contract  proceeds,  it 
becomes  necessary  for  the  designer  to  do  more  (or  less)  work  than 
originally  contemplated,  the  fee  can  be  increased  (or  decreased).  The 
adjustment  is  often  determined  by  a  formula  set  forth  in  the  contract  (for 
example,  an  hourly  rate  for  principals  or  other  employees).     But  if  the 
amount  of  work  (and  thus  the  fee)  is  increased  substantially,   it  will  be 
necessary  to  award  a  new  contract,  based  on  a  new  scope  of  services. 
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In  no  case  may  the  designer's  fee  be  determined  as  a  percentage  of 
the  construction  cost.    [G.L.  c.7  §38G(c)].     This  practice  is  illegal  and 
invites  projects  which  are  larger  and  more  expensive  than  you  really  need. 

Step  8:     Negotiate  and  Award  the  Contract 

Each  municipality  should  request  its  legal  counsel  to  develop  a 
standard  contract  for  design  services.     Model  contracts  put  out  by  the 
State  Division  of  Capital  Planning  and  Operations  (DCPO)  and  by  the 
American  Institute  of  Architects  can  be  consulted  for  guidance,  but 
neither  of  these  two  documents  completely  fits  the  municipal  situation. 
Once  a  standard  contract  is  developed,  it  can  then  be  used  over  and  over 
again  with  only  minor  modifications  needed  for  each  project.     Here  are 
some  particular  points  to  consider  in  developing  a  contract  document: 

Scope.     The  contract  must  clearly  define  the  scope  of  services  to  be 
performed,  including  a  list  of  all  deliverables  and  other  work 
products  to  be  produced  by  the  designer.     This  scope  of  work  must 
substantially  conform  to  the  scope  published  in  the  initial 
advertisement.     It  is  not  permissible  to  advertise  for  designers  to 
do  a  small  renovation  project  and  then,  during  the  negotiation 
process,  change  the  project  into  the  design  of  a  major  new  building. 
If  a  significant  change  in  the  project's  scope  is  required,  the 
designer  selection  process  must  be  started  anew. 

Key  personnel .     The  qualifications  of  the  designer's  proposed  project 
team,  particularly  the  proposed  project  manager  and  other  senior 
staff,  should  be  a  key  factor  in  the  selection  process.     To  prevent 
the  designer  from  substituting  less  experienced  personnel  after  the 
contract  is  awarded,  the  contract  should  specifically  list  the  names 
and  time  commitments  (for  example,  if  certain  staff  are  expected  to 
work  full-time  on  the  project)  of  the  key  personnel  included  in  the 
designer's  proposal. 
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Payment  terms.     Most  designers,  particularly  on  larger  projects,  will 
expect  to  receive  periodic  payments.     It  is  preferable  to  link  these 
payments  to  progress  (such  as  the  completion  of  designated  mile- 
stones) rather  than  simply  paying  a  certain  amount  each  month.  The 
contract  should  also  specify  who  will  bear  the  cost  of  redesigns  if 
the  plans  are  unsatisfactory  or  if  the  construction  bids  exceed  the 
estimated  cost  or  the  available  appropriation.     In  addition,  the 
contract  must  prohibit  the  designer  from  receiving  any  extra  payments 
for  additional  work  which  should  have  reasonably  been  anticipated  by 
the  designer.    [G.L.  c.7,  §38H(j)]. 

Errors  and  omission  insurance .     Liability  insurance,  which  protects 
the  awarding  authority  in  the  event  of  errors  or  negligence  on  the 
part  of  the  designer,  is  required  on  all  design  work  other  than 
planning  studies.    [G.L.  c.7,  §38H(f)].     The  minimum  amount  of 
required  insurance  is  10%  of  the  estimated  construction  cost  or  $1 
million,  whichever  is  less.     The  awarding  authority  may  choose  to 
increase  the  requirement.     Generally,  the  insurance  is  obtained  by 
the  designer,  although  on  some  larger  projects,  some  awarding 
authorities  may  find  it  less  expensive  to  obtain  the  insurance  on 
their  own.     Naturally,  a  decision  on  who  will  pay  the  insurance 
premiums  should  be  made  before  a  final  fee  is  negotiated.     If  you 
require  that  the  designer  obtain  all  or  a  portion  of  the  insurance, 
the  designer  must  provide  you  with  a  certificate  of  insurance 
coverage  prior  to  award  of  the  contract.     You  may  also  require  that  a 
consultant  employed  by  the  designer  obtain  insurance,  and,   if  you  do, 
the  consultant  must  provide  a  certificate  of  coverage  prior  to  the 
consultant's  employment. 

Other  statutory  conditions .     State  law  contains  several  certifica- 
tions and  requirements  relating  to  non- collusion  in  the  submission  of 
proposals  and  to  financial  reports  which  the  designer  must  file. 
[G.L.  c.7,   §38H(e)].     These  provisions  must  be  included  in  the  design 
contract.     Note  also  that  any  person  contracting  with  a  municipality 
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must  certify  in  writing  that  he  or  she  has  complied  with  State  tax 
laws.    [G.L.   c.62C,   §49A] . 


Ownership  of  documents .     A  provision  giving  ownership  of  the  design 
documents  to  the  awarding  authority  can  be  useful,  particularly  in 
cases  where  the  contract  needs  to  be  terminated. 

Finally,  the  name  of  the  designer  awarded  the  contract  must  be 
published  in  the  Central  Register:  use  the  "Contract  Award"  form  in 
Appendix  C  for  this  purpose . 

Developing  Detailed  Designer  Selection  Procedures 

The  State  Designer  Selection  Board  has  issued  guidelines  for 
municipal  designer  selection  (see  Appendix  D) .     These  guidelines,  which 
are  based  on  the  selection  process  used  for  State  projects,  have  been  used 
by  most  communities  as  the  basis  for  their  own  designer  selection 
procedures.     Municipalities  may  deviate  in  minor  respects  from  these 
guidelines,  provided  that  the  local  process  adheres  to  the  purposes  and 
intent  of  the  designer  selection  statute.    [G.L.  c.7,   §§38Aj   -  38N]  . 
Exactly  how  much  deviation  is  permitted  at  the  local  level  is  a  matter 
subject  to  judicial  interpretation.     If  you  do  wish  to  deviate  from  the 
guidelines,  we  recommend  that  you  consult  with  your  municipal  attorney. 

In  tailoring  the  DSB  guidelines  for  local  use,  particular  attention 
should  be  given  to  the  following  areas : 

Applicability .     Specify  whether  the  procedures  will  be  used  for  only 
those  building  projects  covered  by  the  designer  selection  statute,  or 
whether  they  will  also  be  used  for  other  types  of  municipal 
construction.     Specify  whether  all  municipal  agencies  and  boards  are 
subject  to  the  procedures,  or  whether  some  agencies  (for  example,  a 
school  committee)  will  be  subject  to  other  procedures. 
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Advertising .     The  advertising  requirements  discussed  earlier  in  this 
chapter  are  mandatory.     It  would  also  be  useful  to  potential 
applicants  to  specify  in  the  procedures  the  names  of  the  newspapers 
where  the  notices  will  be  published. 

Selection  of  finalists .     The  procedures  must  specify  who  will  have 
responsibility  for  reviewing  the  applications  and  selecting  and 
ranking  the  finalists.     On  State  projects,  a  standing  committee,  a 
majority  of  whose  members  are  trained  architects  and  engineers, 
performs  this  function.     The  use  of  a  committee  is  not  required  at 
the  local  level,  although  we  do  recommend  its  use  for  larger 
projects,  such  as  those  costing  $100,000  or  more.     Having  a  committee 
guards  against  favoritism  or  personal  bias  which  can  result  when  a 
single  person  is  asked  to  make  a  subjective  judgment,  and  having 
trained  professionals  on  the  committee  in  addition  to  lay  people 
helps  ensure  that  evaluations  take  account  of  standards  and 
experience  in  the  design  profession. 

If  a  committee  is  to  be  used,   the  procedures  should  specify  who  will 
appoint  it  and  whether  it  will  be  a  standing  committee  or  an  ad  hoc 
committee  selected  for  each  project.     Also  note  that  committee 
members  who  have  financial  or  other  connections  to  a  design  firm  may 
not  participate  if  that  firm  is  an  applicant.    [G.L.   c.7,   §38F(e) ; 
G.L.  C.268A]. 

Selection  of  winner.     The  procedures  must  specify  who  will  select  the 
winning  applicant  from  among  the  finalists  and  conduct  the  fee  and 
contract  negotiations.     This  might  be  the  city  or  town  manager,  the 
head  of  the  public  works  department,  or  perhaps  even  the  board  of 
selectmen  itself.     It  is  important  to  designate  clearly  who  has 
responsibility  for  selecting  the  winner,  as  distinguished  from  the 
responsibility  for  selecting  the  finalists. 


Emergencies .     The  law  permits  expedited  selections  in  case  of 
emergency.    [G.L.  c.7,  §38J].     An  emergency  is  defined  as  a  situation 
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where  expedited  action  is  necessary  to  protect  the  health  or  safety 
of  people  or  to  meet  deadlines  imposed  by  a  court  of  law  or  a  federal 
agency.     Your  procedures  must  specify  the  special  procedures  to  be 
used  in  an  emergency  and  who  will  have  the  authority  to  invoke  them. 
Note  that  not  every  urgent  situation  meets  the  statutory  definition 
of  an  emergency  (see  page  55) . 

Formal  adoption  of  the  procedures  must  be  accomplished  through 
appropriate  action  at  the  municipal  level,  as  determined  by  your  local 
ordinances  or  bylaws.     Your  municipal  attorney  can  provide  advice  as  to 
what  specific  actions  are  required. 

More  Questions  and  Answers 

Here  are  some  frequently  asked  questions  about  the  designer  selection 
process : 

Who  Can  Perform  Design  Services? 

Design  services  such  as  the  preparation  of  programs  and  feasibility 
studies,  construction  management,  and  construction  scheduling  may  be 
performed  by  any  person  or  firm  experienced  in  providing  such  services. 
Other  design  services  generally  require  the  participation  of  registered 
architects,  landscape  architects,  or  engineers.     In  such  cases,   if  the 
designer  is  an  individual,  he  or  she  must  be  registered  in  the  appropriate 
discipline.     If  the  designer  is  a  partnership,  a  majority  of  the  partners 
must  be  so  registered.     If  the  designer  is  a  corporation,  the  chief 
executive  officer,  the  person  in  charge  of  the  project,  and  either  a 
majority  of  directors  or  a  majority  of  the  ownership  interest  must  all  be 
registered. 
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Can  We  Use  Municipal  Employees  to  Do  Design  Work? 


Using  full-time  municipal  employees  to  perform  design  services  which 
fall  within  the  scope  of  their  normal  duties  is  perfectly  legal  and 
appropriate,  provided  the  employees  are  qualified.     If  you  anticipate  this 
situation,  your  designer  selection  procedures  should  assign  clear 
responsibility  for  reviewing  and  evaluating  these  employees'  qualifica- 
tions, using  the  same  criteria  as  would  be  applied  to  outside  firms. 
Where  the  employees  are  found  to  be  qualified,  you  need  not  conduct  an 
open  competition. 

Can  We  Use  Volunteer  Designers? 

It  depends  on  the  situation.     The  designer  selection  law  governs  the 
awarding  of  contracts  to  designers  for  work  on  building  projects.     If  the 
designer  is  receiving  anything  in  return  --  whether  it  be  a  nominal  fee  or 
even  some  non-monetary  consideration,  such  as  being  promised  the  "inside 
track"  on  future  work  --  it  is  a  contract  situation  and  the  designer 
selection  process  would  apply.     Of  course,  a  designer  who  is  selected 
through  the  statutory  process  is  always  free  to  waive  or  reduce  the  fee 
during  fee  negotiations. 

Where  a  designer  offers  services  as  a  true  gift  to  the  locality,  with 
no  expectation  of  receiving  anything  in  return,  it  can  be  argued  as  a 
legal  matter  that  the  designer  selection  law  does  not  apply.     But  we 
strongly  discourage  such  arrangements,  because  the  municipality  may  have 
much  less  control  over  the  project  and,  if  the  design  work  turns  out  to  be 
unsatisfactory  or  deficient,  you  may  have  difficulty  in  recovering  damages 
from  the  designer.     Again,  keep  in  mind  that  the  designer's  fee  is  a 
relatively  small  part  of  the  total  project,  so  the  objective  should  be  to 
get  the  best  designer,  not  the  cheapest. 

A  different  situation  exists  with  respect  to  preliminary  planning 
done  by  volunteer  committees,  who  in  effect  are  acting  as  unpaid  town 
employees.     There  is  no  legal  prohibition  against  such  an  arrangement,  but 

22 


as  with  the  use  of  in-house  staff,   it  is  important  to  review  the 
committee's  qualifications  --  the  best  of  intentions  does  not  necessarily 
translate  into  the  ability  to  conduct  a  complex  feasibility  study.  In 
many  instances,   the  quality  of  volunteer  committees  could  be  greatly 
enhanced  by  at  least  supplementing  their  efforts  with  competent,  paid 
professional  assistance. 

Can  We  Ask  for  Fee  Proposals? 

No.     Municipalities  have  two  choices  in  handling  fees:     either  (1) 
set  the  fee  in  advance,  or  (2)  determine  (before  you  advertise)  a  not-to- 
exceed  limit,  obtain  a  fee  proposal  from  the  selected  finalist,  and 
negotiate  a  fee  which  does  not  exceed  the  limit.     Soliciting  competing  fe 
proposals  from  all  designers  or  a  few  of  them  is  prohibited. 

The  Ward  Commission's  report  contains  an  extended  discussion  of 
various  ways  in  which  fees  might  be  utilized  in  selecting  designers,  and 
concludes  as  follows : 


.    .    .    [T]he  goals  of  the  designer  selection  process 
should  not  include  minimizing  designers'  fees.  Making 
fee  part  of  the  selection  process  will  not  save  the 
taxpayers'  money.     Rather  the  practice  is  likely  to 
increase  the  ultimate  costs  of  the  public  building 
system  due  to  a  reduction  in  design  quality,  while  at 
the  same  time  offering  no  actual  benefit  insofar  as 
reducing  the  opportunities  or  occurrence  of  corruption. 
To  restate  the  goal  the  Commission  finds  appropriate,  it 
is  to  obtain  the  best  possible  design  services  available 
within  a  given  fee  parameter  or  limit,  and  to  do  so  in  a 
way  that  leaves  all  participants  in  the  process 
accountable  for  the  part  they  played,  that  places 
ultimate  responsibility  in  one,  focused  place,  and  that 
allows  all  parties  --  the  public,  the  media,  the  losing 
designers,  supervising  officials,  and  any  future 
investigative  bodies  --  to  understand  the  particulars  of 
any  selection  decision  after  that  decision  was  made . * 


t     Special  Commission  Concerning  State  and  County  Buildings,  Final 
Report.  December  31,   1980;  v. 7,  p. 228. 
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In  short,   the  fee  for  design  services  cannot  be  a  factor  in  the 
selection  process. 

Can  We  Give  Preference  to  Local  Firms? 

No.     But  you  may  require  that  the  designer  be  available  to  attend 
local  meetings  or  be  present  at  the  construction  site.     In  such  cases,  the 
requirements  should  be  included  in  the  scope  of  services. 

Can  We  Use  Standing  Lists? 

No.     A  "standing  list"  refers  to  the  practice  of  soliciting  and 
reviewing  applications  for  broad  categories  of  projects  in  advance  so  as 
to  create  a  list  of  qualified  firms.    When  a  particular  project  arises,  a 
name  is  then  selected  from  the  list  without  further  advertising  or 
solicitations.     In  the  Inspector  General's  opinion,  the  use  of  standing 
lists  is  illegal;  there  must  be  a  separate  solicitation  for  each  project. 
The  only  exception  would  be  emergency  situations,  where  the  use  of 
standing  lists  could  expedite  the  selection  process. 

This  proscription  against  standing  lists  does  not,  however,  prohibit 
a  municipality  from  maintaining  lists  of  those  firms  who  have  expressed 
interest  in  doing  particular  types  of  work  and  sending  copies  of 
solicitations  to  those  firms  when  projects  arise.     Such  solicitations 
would  supplement,  not  replace,  the  required  public  advertising.  This 
technique  is  highly  recommended,  as  it  can  often  result  in  greater 
response  and  greater  competition,  particularly  for  smaller  projects. 
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CHAPTER  THREE 
THE  DESIGN  PHASE 


As  soon  as  someone  has  been  selected  to  perforin  design  services  and  a 
contract  has  been  signed,  work  can  begin. 


Supervision  of  the  Design  Process 


The  appointment  of  a  qualified,  professional  designer  does  not  end 
the  involvement  of  the  awarding  authority.     It  is  critical  to  the  success 
of  a  project  to  appoint  a  project  manager  or  project  coordinator  to 
monitor  and  oversee  the  project  beginning  with  the  design  process.  The 
project  manager's  major  duties  with  respect  to  the  design  work  might 
include  the  following: 

negotiating  the  designer's  contract  and  any  subsequent 
amendments ; 

monitoring  the  designer's  progress,  and  working  with  the  designer 
to  resolve  any  problems  hindering  the  project's  completion; 

ensuring  that  users  and  others  affected  by  the  project  are 
properly  consulted; 

making  decisions  on  design  options  presented  by  the  designer,  or, 
where  decisions  need  to  be  made  by  others,   seeing  that  the 
decisions  are  made  and  communicated  to  the  designer;  and 

reviewing  and  approving  invoices  for  payment  submitted  by  the 
designer . 


Where  a  project  is  under  the  supervision  of  a  committee  or  board, 
such  as  a  town  building  committee,   it  is  still  important  to  designate  one 
person  to  coordinate  all  communications  with  the  designer.     It  is 
obviously  undesirable  to  have  several  different  people  giving  instructions 
to  the  designer. 


25 


In  addition,   the  project  manager  should  attend  to  the  many  other 
tasks  which  are  required  to  complete  a  project  but  which  may  not  be  within 
the  scope  of  the  designer's  responsibilities.     These  might  include  site 
acquisition  and  relocation  efforts;  working  with  legal  counsel  to  draft 
the  construction  contract  and  related  documents;  analyzing  insurance 
options  for  the  construction  phase;  ensuring  that  project  financing  is 
available;  and  assisting  the  project's  users  in  preparing  for  a  smooth 
transition. 

The  Study 

The  design  work  on  a  construction  project  typically  begins  with  a 
study  phase.     The  study  phase  addresses  a  series  of  planning  issues  and 
questions,  among  which  are  the  following: 

PROGRAM:     The  program  defines  the  specific  functions  and  requirements 
which  the  proposed  project  must  meet.     For  a  small  project,   it  can  be 
very  brief,  but  for  major  projects  it  will  be  much  more  detailed . 
How  many  people  will  use  a  facility ,  what  functions  will  be  carried 
on,  how  much  space  is  needed  for  those  functions ,  what  special 
equipment  or  construction  is  needed  --  these  are  the  types  of 
questions  which  a  program  must  answer. 

ALTERNATIVES :     What  are  the  available  alternatives  for  meeting  the 
functional  requirements  and  what  are  their  relative  costs  and 
benefits?    This  might  include,  for  example,  an  analysis  of  new 
construction  versus  renovation  or  a  review  of  different  sites. 

SURVEYS  AND  FIELD  TESTS:     Some  tests  may  be  conducted  during  the 
study  phase  to  obtain  more  reliable  data  on  the  cost  and  feasibility 
of  various  sites  or  design  alternatives . 

ENVIRONMENTAL  IMPACTS:    What  are  the  expected  impacts  on  the 
environment ,  and  how  can  negative  impacts  be  mitigated?    For  some 
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projects ,  an  environmental  impact  study  will  be  required  under  State 
or  Federal  statutes . 

COSTS  AND  FINANCING.     How  much  will  the  project  cost  to  build?  How 
much  will  it  cost  to  operate?    Where  will  the  money  come  from? 

The  content  and  focus  of  a  specific  study  will,  of  course,  depend  on 
the  project  under  consideration.     In  addition,  these  issues  and  questions 
may  be  addressed  in  a  single  study  or  in  a  series  of  progressively  more 
detailed  studies.     A  good  source  of  more  detailed  information  on  the  study 
process  is  a  booklet  prepared  by  DCPO  entitled  Guidelines  for  Studies  of 
Building  Projects  Prepared  for  State  Agencies.  Building  Authorities  and 
Counties . 

Is  A  Program  or  Study  Necessary? 

As  a  practical  matter,  yes.     There  is  no  legal  requirement  telling 
you  precisely  how  detailed  the  study  or  program  must  be,  or  who  must 
approve  it,  but  keep  this  in  mind:     when  you  advertise  for  the  designer 
for  the  final  design,  you  are  going  to  need  to  know  enough  about  the 
project  to  write  a  scope  of  services  for  the  final  design  work  and  to  set 
a  lump-sum  fee.     If  you  haven't  figured  out  the  approximate  size  of  the 
new  building,  or  settled  on  the  most  cost-effective  alternative  (a  new 
wing  on  the  library,  or  a  new  building)  --  in  short,   if  you  haven't  done  a 
program  and  study  --  it  will  be  virtually  impossible  on  a  project  of  any 
significant  size  to  select  an  architect  to  work  on  schematics  and  final 
design  in  compliance  with  the  law. 

Who  Should  Conduct  the  Study? 

Studies  are  typically  conducted  by  municipal  officials,  by  volunteer 
citizen  committees,  by  professional  consultants,  or  by  some  combination  of 
the  above.     Two  considerations  to  keep  in  mind: 
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Make  sure  the  users  are  involved .     The  needs  and  requirements  of 
those  who  will  be  using  the  proposed  facility  should  be  clearly 
documented  during  the  study.     Now  is  the  time  to  discover  that  the 
Fire  Department  plans  to  buy  a  new  truck  five  feet  longer  than  the 
current  trucks,  not  after  the  construction  plans  for  a  building  that 
is  five  feet  too  short  have  gone  out  for  bid. 

Make  sure  you  have  the  necessary  expertise .     Many  aspects  of  a  study, 
such  as  the  development  of  reliable  construction  cost  estimates, 
require  professional  expertise.     The  use  of  an  outside  consultant  is 
strongly  recommended  when  the  local  officials  or  advisory  groups  do 
not  possess  that  expertise. 

There  is  a  temptation  to  save  money  by  not  hiring  an  outside 
consultant,  even  when  additional  expertise  is  clearly  needed.     Such  an 
approach  is  ill-advised.     The  cost  of  a  proper  study  is  very  small  in 
comparison  to  the  total  cost  of  a  construction  project.     In  the  long  run, 
the  problems  created  by  inadequate  planning  can  cost  far  more  than  the 
s  tudy . 

whenever  an  outside  consultant  is  to  be  hired,  the  designer  selection 
process  described  in  chapter  2  must  be  followed. 

How  Long  Should  the  Study  Take? 

As  long  as  it  takes.     There  should  be  no  arbitrary  time  limit  on  the 
planning  process.     A  project  should  never  proceed  beyond  the  planning 
stage  until  there  is  agreement  on  what  will  be  included,  how  much  it  will 
cost,  and  how  it  will  be  financed.     The  emphasis  should  be  on  ensuring 
that  the  project  is  well  planned,  not  on  how  quickly  the  planning  can  be 
gotten  out  of  the  way. 

In  particular,  the  actual  design  phase  should  not  begin  until  the 
awarding  authority  has  explicitly  approved  a  program  for  the  project. 
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This  program  statement  should  be  in  writing,   and  it  should  reflect  the 
decisions  made  by  the  awarding  authority  during  the  study  phase. 

Can  We  Use  the  Same  Designer  for  the  Study  and  for  the  Subsequent  Design? 

Usually  not.     A  consultant  hired  during  a  study  phase  is  prohibited 
by  statute  from  continuing  into  the  final  design.    [G.L.  c.7,  §38H] .  Thus, 
a  contract  which  calls  for  the  architect  to  provide  analyses  of  the 
awarding  authority's  needs,  look  at  financial  feasibility,  study 
prospective  sites  (all  elements  of  the  study  phase)  and  then  go  on  to 
design  the  facility  would  violate  the  law. 

The  intent  of  this  statute  is  to  ensure  that  the  study  results  will 
be  impartial  and  objective  and  to  prevent  a  consultant  from  inflating  the 
scope  of  a  project  so  that  he  or  she  can  benefit  from  higher  design  fees 
in  subsequent  phases.     There  are  two  exceptions  to  this  rule: 

Small  repairs.     The  restriction  does  not  apply  to  the  repair  of 
existing  buildings  and  equipment,  where  the  total  design  fee  (study 
and  final  design)  does  not  exceed  $25,000.    [G.L.  c.7,  §38H(d)]. 

Independent  review.     The  restriction  does  not  apply  if  the  awarding 
authority  has  the  study  results  reviewed  by  a  knowledgeable  and 
competent  individual  or  firm  with  experience  designing  similar 
projects.  The  reviewer  must  be  independent,  with  no  connection  with 
either  the  study  consultant  or  the  awarding  authority  and  with  no 
vested  interest  in  the  study  results.     The  reviewer  must  certify  that 
the  study  was  reasonable  and  adequate.    [G.L.  c.7,  §38H(i)].  The 
review  of  a  State  agency  involved  in  overseeing  or  approving  a 
project  may  satisfy  this  requirement,  if  the  agency  has  staff  with 
the  professional  qualifications  needed  to  evaluate  the  study  and  if 
the  State  agency  review  includes  all  the  major  findings  of  the  study. 
As  of  1989,  the  School  Building  Assistance  Bureau  and  the  Executive 
Office  of  Energy  Resources  were  not  equipped  to  do  an  independent 
review  within  the  meaning  of  the  designer  selection  law.  Check 
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beforehand  with  the  Department  of  Labor  and  Industries  if  you  are 
considering  reliance  on  an  independent  review  by  any  other  State 
agency . 

Generally  speaking,  reliance  on  an  independent  review  to  certify  the 
reasonableness  of  a  study  is  only  appropriate  and  cost-effective  on 
smaller  projects.     The  cost  of  an  independent  review  should  first  be 
estimated  by  consulting  with  knowledgeable  staff  or  soliciting 
estimates  from  at  least  three  potential  reviewers.     If  the  estimated 
cost  of  the  independent  review  itself  is  more  than  a  few  thousand 
dollars,  you  may  well  be  better  off  not  using  the  feasibility 
designer  for  the  subsequent  design  work,  and  instead  following  the 
designer  selection  procedures  to  select  another  designer  for  the 
subsequent  work. 

If  you  want  to  consider  using  the  independent  review  option,  you  must 
state  in  the  initial  advertisement  for  design  services  that  the 
feasibility  designer  may,  subject  to  an  independent  review,  go  on  to 
perform  the  final  design.     You  must  also  set  separate  fees  for  the 
feasibility  phase  and  the  final  design  phase. 

How  should  we  choose  an  independent  reviewer?    It  is  not 
necessary  to  follow  the  designer  selection  procedures  to  select 
an  independent  reviewer,  but  it  is  permissible  to  do  so.  The 
cost  of  an  independent  review  should  be  relatively  small,  well 
under  the  $10,000  threshold  recommended  by  the  Inspector  General 
for  formal  competition  for  selecting  consultants  under  the 
proposed  Uniform  Procurement  Code.     A  prudent  procedure  is, 
first,  to  define  the  scope  of  the  reviewer's  services  and  the 
reviewer's  qualifications,  then  to  solicit  proposals  from  at 
least  three  qualified  reviewers,  either  by  telephone  or  in 
writing.     Alternatively,  you  may  advertise  for  proposals.  You 
should  choose  the  most  advantageous  proposal,  taking  into 
consideration  both  qualifications  and  price. 
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The  Design 


During  the  design  phase,   the  functional  requirements  established 
during  the  study  phase  are  translated  into  an  acceptable  architectural  and 
engineering  design.     Typical  tasks  included  in  the  design  phase  include 
the  following: 

Surveys  and  field  tests  to  provide  additional  information  about 
conditions  at  the  site.  The  extent  of  this  item  will  depend  in 
part  on  the  amount  of  field  work  done  during  the  study  phase. 

Additional  consultations  with  the  project's  users,  with  abutters, 
and  with  other  affected  individuals  and  groups. 

Preparation  of  sketches  and  schematic  drawings,  including  site 
plans ,  floor  plans ,  and  facade  drawings ,  which  present  a  clear 
idea  of  what  the  proposed  project  will  look  like. 

Analysis  of  major  building  components,   including  foundations, 
structures,  electrical  systems,  and  heating,  ventilating,  and  air 
conditioning  (HVAC)  systems. 

Preparation  of  final  plans,  specifications,  and  other  bid 
documents.     The  plans  are  the  construction  drawings,  and  the 
specifications  are  the  written  materials  which  describe  such 
things  as  the  construction  techniques  to  be  used  and  the  quality 
of  materials  to  be  furnished. 

Updated  project  cost  estimates,  based  on  the  final  plans  and 
specifications . 

On  major  projects,  the  preparation  of  the  final  plans  and  specifi- 
cations requires  a  significant  amount  of  time  and  effort.     As  a  result, 
the  design  phase  on  major  projects  is  often  divided  into  three  sub-phases: 
schematic  design;  design  development;  and  preparation  of  final  plans  and 
specifications.     The  schematic  phase  provides  a  time  for  the  designer  to 
develop,  and  for  the  awarding  authority  to  review  and  approve,   the  various 
architectural  and  engineering  concepts.     Once  the  major  decisions  have 
been  made,  the  designer  can  then  proceed  into  the  detailed  design 
development  and  the  preparation  of  the  final  plans  and  specifications. 
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Energy  System  Life-Cvcle  Cost  Estimates 


Projects  which  will  have  significant  energy  consumption  can  benefit 
greatly  from  life-cycle  cost  estimates  prepared  during  the  preliminary 
design.     Life-cycle  cost  estimates  allow  different  alternatives  (such  as 
the  type  of  heating  system  to  be  used)  to  be  compared  not  just  on  the 
basis  of  their  initial  capital  cost,  but  on  the  basis  of  their  total  cost 
--  including  energy  consumption  --  over  the  life  of  the  project. 

Energy  system  life -cycle  cost  estimates  are  required  by  State  law  for 
the  following  categories  of  projects: 

new  buildings,  where  the  estimated  construction  cost  is  greater 
than  $100,000 

additions  to  existing  buildings,  where  the  increase  in  gross 
floor  space  is  at  least  10%  and  the  estimated  construction  cost 
is  greater  than  $100,000 

modification  or  replacement  of  an  energy  system  in  an  existing 
building,  where  the  estimated  cost  is  greater  than  $25,000.  [G.L. 
c.149,  §44M] . 

For  these  categories  of  projects,  summaries  of  the  life-cycle  cost 
estimates  must  be  filed  with  the  State  Board  of  Building  Regulations  and 
Standards  and  with  the  State  Secretary  of  Energy  Resources  prior  to  the 
preparation  of  plans  and  specifications.     The  awarding  authority  may  not 
advertise  for  construction  work,  nor  may  a  building  permit  be  issued, 
until  the  Secretary  of  Energy  Resources  has  approved  the  estimates. 

Where  energy  costs  will  be  a  significant  factor  in  a  project,  the 
development  of  life-cycle  cost  estimates  may  very  well  be  needed  during 
the  study  phase  to  assist  in  the  evaluation  of  alternatives. 
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Avoiding  Restrictive  Specifications 


In  preparing  the  specifications  for  equipment  and  materials  to  be 
used  in  a  construction  project,   the  designer  must  seek  to  avoid 
"proprietary"  specifications  which  allow  only  one  brand  to  be  used.  State 
law  requires  that,   in  general,  specifications  be  written  so  that  they  can 
be  met  by  at  least  three  manufacturers.   [G.L.  c.30,  §39M] .     If  it  is 
necessary  to  be  more  restrictive,  the  reasons  must  be  documented. 

Bidding  documents  which  specify  specific  brands  must  also  contain  an 
"or  equal"  clause.     This  allows  the  contractor  to  supply  an  item  from 
another  supplier  as  long  as  its  performance  (in  terms  of  quality, 
durability,  appearance,  strength,  design,  and  function)  is  equal  to  the 
specified  brands. 

How  Do  I  Bid  a  Job  If  I  Don't  Know  the  Exact  Quantities  of  Everything? 

Use  estimated  quantities.     For  example,  if  you're  bidding  the  repair 
of  potholes  in  town  streets  (a  c.30  contract),  estimate  the  number  of 
cubic  yards  of  bituminous  concrete  you  will  need,  and  require  bidders  to 
submit  both  a  unit  price  and  a  total  price  based  on  your  estimate.     It  is 
not  permissible  to  solicit  only  unit  prices  and  base  the  contract  on  the 
lowest  unit  price,  for  two  reasons.     First,  the  prices  offered  by  bidders 
may  depend  on  the  quantity  involved,   so  all  bidders  should  have  the  same 
estimate  on  which  to  base  their  bid.     Second,  where  there  are  several 
items  to  be  included  in  the  bid,  the  bottom- line  bid  price  will  depend  on 
the  awarding  authority's  estimated  quantity  for  unit  price  items.  The 
contract  must  be  awarded  to  the  bidder  with  the  lowest  total  price,  based 
on  the  estimated  quantity  or  quantities.     Then,  when  the  work  is 
performed,  actual  payments  will  be  based  on  the  actual  quantity  and  the 
unit  price  in  the  bid. 

Where  the  cost  of  unit  price  items  is  significant,   it  can  be  useful 
in  some  situations  to  include  in  the  contract  a  requirement  that  the  unit 
price  be  renegotiated  if  the  actual  quantity  exceeds  the  estimated 
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quantity  by  a  specified  amount.     Such  a  provision  recognizes  that  a 
contractor's  unit  price  cost  is  often  lower  for  larger  quantities  and 
would  allow  the  awarding  authority  to  benefit  from  the  savings. 

Additional  Requirements  on  Certain  Building  Projects 

If  the  project  is  going  to  be  bid  under  the  provisions  of  G.L.  c . 149 , 
§44A,  which  generally  applies  to  construction  projects  whose  estimated 
cost  exceeds  $25,000  and  which  includes  work  on  a  building, t  certain 
additional  legal  requirements  must  be  kept  in  mind  during  the  preparation 
of  the  plans  and  specifications. 

Allowances .     Allowances  are  sometimes  used  in  construction  bidding  to 
cover  items  for  which  the  design  has  not  been  completed.     Bidders  are 
told  to  include  an  arbitrary  amount  for  the  item,  which  will  be 
adjusted  later  through  negotiation  with  the  successful  bidder.  The 
use  of  allowances  in  c.149  contracts  is  strictly  prohibited.  If 
design  work  is  not  complete  on  a  particular  item,  it  must  be  deleted 
from  the  scope  of  work  and  bid  under  a  separate  contract  at  a  later 
date.    [G.L.  c.149,   §44G] . 

Alternates .     Alternates  are  options  which  the  awarding  authority 
includes  in  a  bid  package  for  which  the  bidders  must  submit  separate 
prices.     The  awarding  authority  reserves  the  right  to  select  or 
reject  the  optional  work,  based  on  the  prices  received.     For  c.149 
contracts,  alternates  can  be  included  in  the  bid  package  only  if  they 
are  ranked  numerically  in  order  of  priority.     Then,  when  evaluating 
the  bids,  a  specific  alternate  can  be  selected  only  if  all  of  the 
higher -ranking  alternates  have  also  been  selected.    [G.L.  c.149, 
§44G] . 


t     See  chapter  4  for  a  more  detailed  discussion  on  determining  whether  a 
project  must  be  bid  under  c.149. 
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Contractor  certification  category .     During  the  c.149  bidding  process, 
the  awarding  authority  will  need  to  specify  the  certification 
category  for  the  general  contractor.     See  chapter  4  for  a  list  of  the 
standard  certification  categories  and  a  discussion  of  how  they  are 
used.     If  your  project  will  require  the  use  of  a  certification 
category  which  is  not  on  the  standard  list,  you  will  need  approval 
from  DCPO.     This  should  be  discussed  with  DCPO  as  early  in  the  design 
process  as  possible. 


Filed  subbids.     The  filed  subbid  process,  which  is  described  in 
detail  in  the  next  chapter,  applies  to  the  following  categories  of 
work  if  performed  under  c . 149  contracts : 


Roofing  and  flashing 
Waterproofing,  damp-proof ing 

and  caulking 
Acoustical  tile 
Tile 

Resilient  floors 
Painting 

Heating,  ventilating  and 
air  conditioning  (HVAC) 
Masonry  work 


Metal  windows 

Misc .   and  ornamental  iron 

Lathing  and  plastering 

Marble 

Terrazzo 

Glass  and  glazing 
Plumbing 
Electrical  work 
Elevators 


If  the  estimated  value  of  work  in  any  of  these  categories  is  greater 
than  $10,000,  the  work  must  be  bid  separately  under  the  filed  subbid 
procedures. t    To  accommodate  the  filed  subbid  process,  the  designer 
must  prepare  separate  plans  and  specifications  for  each  filed  subbid 
category.    [G.L.  c.149,  §44F(1)]. 

Exception:  where  one  of  the  filed  subbid  categories  constitutes  the 
predominant  work  on  a  project  (for  instance,  a  project  to  repair  the 
roofs  on  town  buildings) ,  the  work  may  be  included  as  part  of  the 


t     The  awarding  authority  may  combine  marble,  tile,  and  terrazzo  into  a 
single  subbid  category,  provided  that  the  subbidders  are  required  to 
show  on  their  bid  forms  the  amounts  for  each  category  separately  as 
well  as  the  total. 
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main  contract  and  need  not  be  segregated  into  a  separate  contract  for 
filed  subbidding.    [G.L.  c.149,  §44F(3)]. 

Minimum  scale.     Plans  prepared  for  c.149  contracts  must  have  a 
minimum  scale  of  1/8  in.  —  1  ft.     This  requirement  does  not  apply  to 
site  plans.    [G.L.  c.149,  §44B(1)]. 
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CHAPTER  FOUR 
CONSTRUCTION  BIDDING 


The  bidding  process  described  in  this  chapter  forms  the  cornerstone 
of  the  Commonwealth's  public  construction  system.     It  is  intended  to 
ensure  that  the  public  pays  a  fair  price  for  its  buildings  and  public 
works;  that  only  qualified  contractors  are  selected  for  public  jobs;  and 
that  competition  for  public  contracts  is  fair  and  open  and  not  subject  to 
favoritism  and  abuse. 

The  law  provides  for  severe  civil  and  criminal  penalties  for  those 
public  officials  who  deliberately  attempt  to  thwart  the  process  by  failing 
to  publicly  advertise  for  contracts  or  by  splitting  contracts  into  smaller 
contracts  for  the  purpose  of  evading  the  statutory  requirements  (G.L. 
c.149  §44J) .     Contractors  should  also  be  aware  that  contracts  awarded  in 
violation  of  these  requirements  may  be  held  unenforceable  by  a  court, 
whether  or  not  the  contractor  was  acting  in  good  faith. 

If  even  part  of  the  subject  matter  of  a  contract  falls  under  the 
construction  bidding  laws,  a  municipality  cannot  avoid  the  bidding 
requirements  by  calling  the  agreement  something  else  or  combining  the 
construction  with  other  services.     For  example,   it  would  not  be  legal  for 
a  municipality  to  contract  with  a  developer  on  a  no-bid  basis  to  construct 
a  building  on  private  land  to  be  leased  by  the  municipality  for  use  as  a 
school.     Because  this  project  involves  the  award  of  a  contract  by  a 
municipality  for  the  construction  of  a  building,  the  designer  selection 
laws  and  the  construction  bidding  laws  must  be  followed.     Nor  could  a 
municipality  legally  enter  into  a  no-bid  agreement  with  a  contractor  to 
clean  up  hazardous  waste  on  municipal  land  in  exchange  for  conveying  the 
land  to  the  contractor.     A  hazardous  waste  clean-up  contract  must  be 
awarded  through  the  competitive  procedures  outlined  in  the  public  bidding 
laws  . 
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The  Department  of  Labor  and  Industries  (DLI)  has  jurisdiction  to 
enforce  the  Commonwealth's  construction  bidding  laws.     DLI  has  the  power 
to  investigate  grievances  and  complaints  and  to  initiate  enforcement 
proceedings  in  court.     DLI  can  also  provide  information  and  guidance  to 
awarding  authorities  who  have  particular  questions  about  the  bidding 
process.    [G.L.  c . 149 ,   §44H] . 

The  Standard  Bidding  Process 

The  Commonwealth  has  two  distinct  construction  bidding  statutes,  and 
for  every  construction  project  it  is  essential  to  determine  which  of  the 
two  statutes  will  apply. 

G.L.  c.30.  S39M  governs  all  municipal  contracts  for  construction, 
reconstruction,  alteration,  remodeling,  or  repair  estimated  to  cost 
more  than  $5,000  which  do  not  include  work  on  a  building.  These 
contracts  are  known  as  public  works  projects.     Public  works  projects 
include  not  only  the  construction  and  repair  of  roads ,  bridges ,  water 
mains,   sewers,  and  the  like  --  sometimes  called  "horizontal 
construction"   --  but  also  work  on  any  improvement  to  public  land. 
For  example,   c.30,   §39M,  has  been  interpreted  by  the  Massachusetts 
Appeals  Court  to  apply  to  a  contract  for  the  operation  of  a  municipal 
landfill,  including  such  work  as  removal  of  waste  materials,  grading, 
erosion  control,  and  other  forms  of  improvement  and  maintenance. 

Chapter  30,  §39M,  also  governs  contracts  of  $5,000  to  $25,000  for 
construction,  reconstruction,  installation,  demolition,  maintenance, 
or  repair  work  on  a  building. 

The  public  works  and  the  building  contracts  which  fall  within  this 
statute  are  referred  to  in  this  manual  as  c.30  contracts. 
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G.L.   c.149.  .$44  governs  all  contracts  for  the  construction, 
reconstruction,   installation,  demolition,  maintenance,  or  repair  of  a 
building  at  an  estimated  cost  of  more  than  $25,000.     These  contracts 
are  referred  to  in  this  manual  as  c . 149  contracts . 

The  construction  bidding  laws  also  apply  to  contracts  for  purchases 
of  materials  to  be  used  in  construction,  including  materials  to  be 
installed  in  buildings.     For  example,  contracts  for  bituminous  concrete 
must  be  bid  according  to  c.30.     Contracts  for  the  installation  of  such 
materials  as  carpeting,  carpet  tiles,  and  demountable  wall  partitions  must 
be  bid  under  either  c.30  or  c.149,  depending  on  the  estimated  cost. 

Do  we  have  to  bid  maintenance  contracts?    Yes,  if  the  estimated  cost 
of  the  contract  is  more  than  $5,000.     Both  c.30  and  c.149  apply  to 
contracts  for  installation,  maintenance,  or  repair  as  well  as 
construction.     Such  projects  as  painting,  plumbing  repair,  and 
asbestos  removal  are  subject  to  the  requirements  of  these  statutes. 

Repair  contracts  must  be  bid  based  on  detailed  specifications 
prepared  for  a  particular  project.     Bids  for  maintenance  materials 
and  services,  on  the  other  hand,  can  generally  be  bid  on  an  annual 
basis.     An  invitation  for  bids  must  specify  each  and  every  type  of 
material  and  service  sought  and  the  maximum  amount  of  material  or 
work  to  be  provided  under  the  contract.     It  makes  sense,  for  example, 
to  award  an  annual  contract  for  interior  painting  for  all  of  the 
public  school  buildings  in  a  municipality,  using  an  estimated  amount 
of  painting  based  on  what  has  been  required  in  previous  years. 

Contracts  of  $5.000  or  less.     Contracts  of  $5,000  or  less  are  not 
subject  to  either  of  the  bidding  statutes  listed  above,  and  are  also 
exempt  from  many  (but  not  all)  of  the  other  requirements  discussed  in 
this  chapter.     Such  contracts  can  typically  be  awarded  through  the 
municipality's  normal  procedures  governing  small  procurements. 


39 


Here  are  some  additional  considerations  to  keep  in  mind  when 
determining  which  of  the  two  construction  bidding  statutes,  c . 30  or  c . 149 , 
applies  to  a  specific  contract: 

What  is  a  building?    Although  there  is  no  specific  definition  of  the 
word  "building"  in  the  statutes,  court  rulings  have  clearly  indicated 
that  the  word  is  to  be  taken  in  its  common  and  ordinary  sense.     If  a 
structure  has  walls  and  a  roof  and  encloses  space  which  is  to  be  used 
for  some  purpose,  it  is  a  building.     Size  is  irrelevant,  as  is  the 
fact  that  it  may  be  part  of  a  larger  non-building  project.     If  a 
building  is  included  in  the  project,  and  if  the  total  contract  cost 
is  greater  than  $25,000,  the  contract  must  be  bid  under  c.149. 

The  pumping  station  exception.     If  a  sewer  or  water  supply  project 
includes  buildings  whose  sole  function  is  to  house  pumps  and  related 
equipment,  the  project  may  be  bid  under  c.30.    [G.L.  c.149,  §44A(2)]. 

If  there  is  any  doubt  as  to  whether  a  contract  must  be  bid  under  c.30 
or  c.149,  the  issue  should  be  discussed  with  your  municipal  attorney  or 
DLI  early  in  the  design  phase. 

The  requirements  and  procedures  discussed  below  apply  to  both  c . 30 
contracts  and  c.149  contracts  unless  otherwise  noted. 

Step  1:     Prepare  Bidding  Documents 

The  bidding  documents  are  the  package  of  materials  distributed  to 
interested  bidders  which  form  the  basis  for  their  bids.     There  are  three 
major  components  of  the  bidding  document  package: 

Plans  and  specifications .     These  are  the  construction  drawings  and 
related  materials,  prepared  by  the  project  designer,  which  explains 
in  detail  how  the  project  is  to  be  built. 
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Standard  forms.     On  c . 149  projects,   the  package  must  contain  several 
standard  forms  which  must  be  completed  by  the  bidder.     This  includes 
a  form  for  submitting  general  bids,  a  form  for  submitting  subbids, 
and  a  contractor  qualification  update  statement.     Copies  of  these 
forms  are  in  Appendix  C.     There  is  no  prescribed  form  for  submitting 
c.30  bids;  awarding  authorities  can  either  use  the  c.149  form  or 
develop  their  own.     All  c.30  bids  must  contain  language  which  is 
essentially  the  same  as  that  in  the  last  paragraph  of  the  c . 149 
general  bid  form,  certifying  that  the  bid  has  been  made  without 
collusion  or  fraud. 

Terms  and  conditions .     The  package  should  also  contain  the  various 
business  and  legal  terms  and  conditions  to  which  the  contractor  must 
agree.     Awarding  authorities  may  develop  a  standard  construction 
contract,  which  can  then  be  used  repeatedly  with  only  minor 
modifications  for  each  individual  project.     The  Division  of  Capital 
Planning  and  Operations  (DCPO)  has  its  own  standard  contract  for  use 
on  State  projects;   this  can  be  used  as  a  guide  in  developing  a 
municipal  contract,  although  some  changes  are  needed  to  reflect  the 
slightly  different  legal  requirements  at  the  municipal  level.  As 
with  any  legal  document,  the  assistance  of  an  attorney  should  be 
obtained  when  developing  a  standard  construction  contract.  By 
necessity,  the  contract  will  be  a  lengthy  and  complex  document,  and  a 
discussion  of  all  the  terms  and  conditions  is  beyond  the  scope  of 
this  manual.     However,  here  is  a  list  of  some  particular  provisions 
of  which  you  should  be  aware: 

Employment :     The  contract  must  contain  various  provisions 
relating  to  wages  and  employment  conditions,   including  the 
payment  of  prevailing  wage  rates  as  set  by  DLI ;  hiring 
preferences  for  veterans  and  residents  of  Massachusetts;  and 
worker's  compensation  coverage.    [G.L.  c.149,   §§26-37].     Note  that 
the  awarding  authority  must  obtain  the  prevailing  wage  rates 
applicable  to  the  project  from  DLI  in  advance  of  the  bidding 
process . 
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THE  CONSTRUCTION  BIDDING  PROCESS 


1.  Prepare  bidding  documents 

2 .  Advertise 

3.  Distribute  bidding 
documents 

4.  Bid  deposits 

5.  Filed  subbids 

6.  Open  general  bids 

7.  Review  general  bids 

8 .  Obtain  bonds  and  execute 
contract 

9.  Return  bid  deposits 
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Adjustments :     The  contract  must  require  the  awarding  authority  to 
adjust  the  price  if  field  conditions  differ  substantially  from 
the  plans  or  if  work  is  suspended  or  delayed  by  the  awarding 
authority  for  15  days  or  more.    [G.L.  c.30,  §§39N-390] .  The 
contract  should  also  include  terms  governing  the  adoption  and 
pricing  of  change  orders. 

Performance  and  payment  bonds:     The  contract  should  include  the 
requirements  for  performance  and/or  payment  bonds ,  which  are 
described  further  under  step  8 . 

Foreign  corporations :     Contractors  and  subcontractors  which  are 
incorporated  outside  of  Massachusetts  must  certify  compliance 
with  certain  corporation  laws.     Note  also  that  the  awarding 
authority  must  notify  the  Secretary  of  the  Commonwealth  and  the 
Department  of  Revenue  whenever  a  contract  or  subcontract  is 
awarded  to  an  out-of-state  corporation.    [G.L.  c.30,  §39L] . 

Payment  procedures :     The  contract  must  contain  statutory  language 
governing  payment  procedures.    [G.L.  c.30,   §§39F, 39G , 39K] .  See 
chapter  5  of  this  manual  for  a  further  description  of  the  payment 
process . 

Weather  protection:     C.149  contracts  must  require  the  contractor 
to  provide  weather  protection  during  winter  months,   in  accordance 
with  standard  specifications  issued  by  DCPO.    [G.L.  c.149,   §44F] . 

Financial  reporting:     Contractors  must  agree  to  keep  certain 
financial  records,  make  them  available  for  inspection  by  State 
agencies,  and  file  periodic  financial  reports.    [G.L.  c.30,   §39R] . 

Auditor' s  certification:     The  contract  must  contain  a  certifica- 
tion by  the  municipal  auditor  or  accountant  stating  that 
appropriated  funds  are  available  for  the  contract  and  that  the 
official  signing  the  contract  has  been  authorized  to  do  so.  The 
certification  should  also  identify  any  other  municipal  officials 
who  have  been  authorized  to  make  decisions  under  the  contract, 
such  as  the  approval  of  change  orders  and  invoices.    [G.L.  c.44, 
§31C] . 

Interpretations  and  approvals :     The  contract  must  contain 
provisions  requiring  prompt  decisions  by  the  awarding  authority 
on  interpretations  of  the  specifications  and  other  approvals. 
[G.L.  c.30,  §39P] . 

Liability  insurance:     The  awarding  authority  may  either  require 
the  general  contractor  to  provide  project  insurance  covering  both 
the  contractor  and  the  awarding  authority,  or  it  may  arrange  to 
insure  itself  separately. 


43 


Dispute  resolution:     Disputes  inevitably  arise  on  construction 
projects.     Although  not  required  by  statute,   the  contract  should 
provide  a  mechanism  for  the  resolution  of  those  disputes . 

Tax  compliance:     Any  person  contracting  with  a  municipality  must 
certify  in  writing  that  he  or  she  has  complied  with  State  tax 
laws.    [G.L.  C.62C,   §49A] . 

Step  2:  Advertise 

At  least  two  weeks  prior  to  the  deadline  for  submitting  bids,  a 
notice  inviting  bids  must  appear  in  the  Central  Register,  published  by  the 
Secretary  of  the  Commonwealth,  and  in  a  local  newspaper.    [G.L.  c . 149 , 
§44J].     See  Appendix  C  for  information  on  submitting  notices  to  the 
Central  Register.     A  notice  must  also  be  posted  in  the  awarding  author- 
ity's office  at  least  one  week  prior  to  the  deadline. 

For  all  projects,   the  notice  must  contain  the  following  information: 

A  description  of  the  project,  in  sufficient  detail  to  allow 
bidders  to  determine  if  they  are  qualified  and  wish  to  bid. 

Where  and  when  bidding  documents  can  be  obtained. 

Where  and  when  bids  are  due. 

The  estimated  cost  of  the  project. 

For  c.149  projects,  the  following  additional  items  must  also  be 
included: 

The  qualification  category  for  the  general  contractor. 

The  filed  subbid  categories. 

The  place  and  time  for  submitting  subbids. 

Filed  subbids  and  qualification  categories  are  dis  cussed  later  in 
this  chapter. 
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Step  3:     Distribute  Bidding  Documents 


The  bidding  documents  must  be  made  available  to  all  who  ask  for  them. 
A  record  should  be  kept  of  all  who  receive  the  documents.     If  it  becomes 
necessary  to  issue  an  addendum  to  the  bidding  package,  the  addendum  should 
be  sent  to  all  those  who  have  already  received  the  document.     In  such 
cases,  to  avoid  misunderstandings  or  protests,  the  bidders  should  be 
requested  to  acknowledge  in  their  bid  forms  the  addenda  which  they 
received. 

There  are  two  additional  requirements  for  c.149  projects.  First, 
each  bidder  is  entitled  to  one  free  set  of  bidding  documents . T  Second, 
the  list  of  contractors  who  have  received  the  bidding  documents  must  be 
posted  in  the  awarding  authority's  office  and  sent  weekly  to  the  Central 
Register.    [G.L.  c.149,  §44B] . 

Step  4:     Bid  Deposits 

Each  bidder  must  submit  with  its  bid  a  bid  deposit  equal  to  five 
percent  of  the  amount  of  the  bid.     The  bid  deposit  may  be  in  the  form  of  a 
certified  check,  bank  treasurer's  or  cashier's  check,  cash,  or  a  bid  bond 
from  a  licensed  surety  company.    [G.L.  c.30,   §39M;  c.149,   §44B] . 

Step  5:     Filed  Subbids 

General  contractors  on  major  construction  projects  typically  hire 
subcontractors  to  perform  certain  specialized  aspects  of  the  work.  On 
most  private  sector  construction  projects,  the  general  contractor  selects 
the  subcontractors  it  wishes  to  use  and  negotiate  a  price  for  each 
subcontract;  the  project's  owner  is  not  involved  in  this  negotiation.  For 
many  years,  however,  Massachusetts  has  used  what  is  known  as  the  "filed 


*    A  deposit  may  be  required,  which  must  be  refunded  when  the  bidding 
documents  are  returned. 
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subbid"  system  for  selecting  certain  subcontractors  on  some  public 
construction  projects. 

A  subcontractor  must  be  selected  through  the  filed  subbid  system  if 
the  following  three  conditions  are  met: 

(1)  The  project  is  being  bid  under  the  c.149  bid  laws; 

(2)  The  subcontractor's  work  falls  under  one  of  the  categories  listed 
on  page  35;  and 

(3)  The  estimated  cost  of  the  subcontract  is  greater  than  $10,000. 

The  following  paragraphs  describe  the  procedure  to  be  followed  when 
the  filed  subbid  system  is  used.    [G.L.  c.149,   §44F] : 

1.  The  categories  for  which  filed  subbids  will  be  accepted  must  be 
included  in  the  public  notice. 

2.  Subcontractors  must  submit  subbids  for  the  work  in  each  filed 
subbid  category  directly  to  the  awarding  authority,  using  the 
standard  bid  form  shown  in  Appendix  C.     The  deadline  for  receipt  of 
filed  subbids  is  noon  on  the  fourth  working  day  prior  to  the  day  on 
which  general  bids  are  due.     Filed  subbids  are  subject  to  the  same 
requirement  for  bid  deposits  as  are  general  bids  (see  step  4,  above). 

3.  Subcontractors  may  submit  unrestricted  subbids,  meaning  that 
their  subbids  are  available  for  use  by  any  general  contractor,  or 
they  may  restrict  their  subbids  so  that  only  certain  general 
contractors  can  use  them. 

4.  The  subbids  are  publicly  opened  and  read.  Within  two  working 
days,  the  awarding  authority  must  reject  any  subbids  which  do  not 
have  a  bid  deposit  or  which  do  not  otherwise  conform  to  the  bidding 
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requirements . *     A  list  of  the  subbidders,  and  their  subbid  amounts, 
is  then  mailed  to  all  those  who  have  received  the  bidding  documents 
for  the  general  bids.     This  list  must  be  sent  out  at  least  two 
working  days  before  the  general  bids  are  due. 

5.     Each  general  contractor  must  select,   in  each  subbid  category,  the 
subcontractor  it  wishes  to  use  (provided  it  is  not  restricted  by  the 
subcontractor) .     The  general  contractor  must  list  in  its  general  bid 
the  names  of  the  selected  subcontractors  and  the  respective  subbid 
amounts.     General  contractors  are  not  required  to  take  the  lowest 
subbid  in  each  category. 

Can  a  general  contractor  also  submit  a  filed  subbid?    Yes,   if  the 
contractor  normally  does  the  work  covered  by  the  subbid  category  with  its 
own  employees.     The  rule  here  is  that  if  a  general  submits  a  filed  subbid, 
it  must  list  itself  for  that  subtrade  on  its  general  bid.     But  there  is  an 
exception  to  this  rule:  the  general  can  list  a  subbidder  other  than  itself 
if  three  conditions  are  met:   (1)  the  other  subbidder 's  bid  is  the  lowest 
subbid;   (2)  the  other  subbidder 's  bid  is  lower  than  the  general's  subbid; 
and  (3)  the  other  subbidder 's  bid  is  not  a  restricted  subbid.    [G.L.  c.149, 
§44F(5)] . 

What  happens  if  no  unrestricted  subbids  or  no  subbids  at  all  are 
filed  in  a  particular  category?    The  awarding  authority  can  issue  a 
directive  to  the  general  bidders  to  include  that  subtrade  work  within  the 
general's  scope  of  work.     The  winning  general  contractor  can  then  select  a 
subcontractor,  subject  to  the  approval  of  the  awarding  authority.     If  the 
awarding  authority  determines  that  the  proposed  subcontractor  is 
unqualified,   the  general  contractor  is  obligated  to  substitute  a  different 
subcontractor  (again,  subject  to  the  awarding  authority's  approval),  but 

t    A  subbid  must  be  rejected  if  it  is  on  a  form  which  is  incomplete, 
conditional,  obscure,  or  contains  additions  not  called  for  in  the 
plans  and  specifications;  if  there  is  no  bid  deposit;  or  if  the 
subbidder  has  failed  to  acknowledge  all  addenda  to  the  bid  documents. 
Failure  to  reject  such  a  subbid,  however,  does  not  validate  it  nor 
preclude  the  awarding  authority  from  later  rejecting  it. 
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the  price  of  the  contract  is  not  adjusted  because  of  the  substitution. 
[G.L.   c.149,  §44F(4)]. 

What  happens  if  there  are  only  one  or  two  unrestricted  subbids  in  a 
particular  category?     If  the  awarding  authority  finds  that  the  subbids  are 
reasonable,   it  may  proceed  in  the  normal  manner.     But  if  the  subbids  are 
unreasonably  high,  the  following  alternate  procedure  can  be  used  [G.L. 
c.149,  §44F(4)(a)]: 

i  Specify  an  arbitrary  amount  for  each  of  the  general  bidders  to 
carry  in  their  bids  for  that  category  of  work. 

ii  Issue  requests  for  subbids,  in  writing,  to  at  least  three 
qualified  firms,  and  publicly  open  their  bids. 

iii  Select  the  lowest  subbidder  to  whom  the  winning  general 
contractor  has  no  objection,  and  adjust  the  general  contract 
price  to  reflect  the  difference  between  the  allowance  and  the 
actual  subcontract  cost. 

iv  If  this  secondary  subbidding  process  does  not  produce  any 
acceptable  subbidders,  allow  the  general  contractor  to  select  any 
qualified  subcontractor.     In  this  case,  the  adjustment  in  price 
is  negotiated  between  the  general  contractor  and  the  awarding 
authority. 

What  happens  if  you  reject  all  subbids  for  a  subtrade?    Follow  steps 
i  through  iv,  above.    [G.L.  c.149,  §44F(4)(a)]. 

Step  6:     Open  General  Bids 

All  bids  must  be  publicly  opened  and  read  at  the  time  at  which  they 
are  due.    [G.L.  c.149,  §44J].     The  following  items  should  be  checked  for 
each  bid: 

Is  the  bid  for  the  right  project? 
Is  the  bid  amount  specified? 
Is  the  bid  signed? 
Is  a  bid  deposit  included? 
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Has  the  bidder  acknowledged  receipt  of  any  and  all  addenda 
issued  by  the  awarding  authority? 

For  c.149  contracts,  has  the  bidder  submitted  a  certificate 
of  eligibility  and  an  update  statement?     (These  two  forms  are 
discussed  below.) 

All  bid  documents,  with  the  exception  of  the  contractor  update 

statements,  are  open  for  public  inspection. 

Step  7:     Review  General  Bids 

The  law  requires  that  the  contract  be  awarded  to  the  lowest  eligible 
and  responsible  bidder.    [G.L.  c.30,  §39M;  c.149,  §44A] .     Eligible  means 
the  bidder  meets  all  the  requirements  set  forth  in  the  bidding  documents; 
responsible  means  the  bidder  possesses  the  skill,  ability,  and  integrity 
to  complete  the  job. 

On  c.30  projects,  the  awarding  authority  reviews  the  qualifications 
of  the  apparent  low  bidder  after  the  bids  are  opened. *     The  awarding 
authority  may  request  any  information  from  the  bidder  needed  to  determine 
if  the  bidder  is  responsible.     It  is  particularly  useful  to  check 
references  on  recent  projects  if  the  bidder  is  a  company  with  which  you 
are  not  familiar. 

On  c.149  projects,  each  bidder  must  submit  with  its  bid  a  certificate 
of  eligibility  issued  by  DCPO.    [G.L.  c.149,  §44D;  810  CMR  4.00].  To 
obtain  a  certificate  of  eligibility,  a  contractor  must  submit  a  qualifica- 
tions statement  to  DCPO,  which  reviews  the  contractor's  experience.  The 
time  required  to  obtain  a  certificate  is  such  that  a  contractor  generally 
must  apply  for  one  well  in  advance  of  a  project.     Certificates  must  be 
renewed  annually. 


t    Municipal  highway  projects  funded  in  part  through  the  State 

Department  of  Public  Works  (DPW)  under  G.L.  c.90,   §34  are  subject  to 
DPW's  contractor  prequalif ication  requirements.     Contact  DPW  for 
further  information. 
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Each  certificate  contains  three  important  pieces  of  information:  the 
categories  of  work  for  which  the  contractor  is  qualified;   the  single 
project  dollar  limit,  which  represents  the  largest  size  project  which  the 
firm  is  qualified  to  do;  and  the  aggregate  rating  limit,  which  represents 
the  total  amount  of  work  which  the  firm  is  qualified  to  do  at  any  one 
time.     DCPO  issues  certificates  for  the  following  categories: 


General  contracting 
Historical  restoration 
Sewage  and  water  treatment 

plants 
Energy  management 
Telecommunications 
Asbestos  removalt 
Floor  covering 
Demolition 
Pumping  stations 


Roofing 
Metal  windows 
Painting 
Plumbing 
HVAC 

Electrical 
Modular/prefab 

constructiont  t 
Elevators 
Masonry 


For  each  project,   the  awarding  authority  must  designate  the  category 
(or  categories)  in  which  the  general  contractor  must  be  qualified;  this  is 
included  in  the  published  notices  inviting  bids.     When  reviewing  the 
general  bids,   the  awarding  authority  must  check  to  see  if  each  bidder  has 
a  current  certificate  for  the  appropriate  category,  and  that  the  single 
project  dollar  limit  on  the  certificate  is  at  least  equal  to  the  amount  of 
the  contractor's  bid.     This  provides  evidence  that  the  contractor  has  the 
right  experience  and  can  manage  projects  of  that  size. 

In  addition  to  a  certificate  of  eligibility,  each  c.149  bidder  must 
also  submit  an  update  statement . t t t  which  shows  recent  and  current 
projects,  any  significant  changes  in  financial  position,  and  the  names  and 


t  Asbestos  removal  contractors  must  also  be  licensed  by  the  Department  o 

Labor  and  Industries.    [G.L.  c . 149 ,   §6B] . 


tt 


ttt 


Modular  construction  must  be  procured  by  following  detailed  statutory 
procedures  found  in  G.L.  c.149,  §44E.  Chapter  6  of  this  manual  deals 
with  modular  construction  procedures  in  detail. 

The  update  statement  is  not  a  public  record  and  must  be  removed  from 
bid  documents  before  these  documents  are  offered  for  public  inspection 
[810  C.M.R.  4.03(11)] . 
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qualifications  of  the  supervisors  proposed  for  the  job.     The  awarding 
authority  should  check  references  and  review  the  update  statement  to  see 
if  there  are  any  indications  of  a  significant  change  in  the  firm's 
ability.     If  needed,   the  awarding  authority  may  also  request  from  DCPO 
copies  of  the  contractor's  certification  application  and  evaluation.  Any 
bid  submitted  without  both  the  appropriate  certificate  of  eligibility  and 
the  update  statement  is  invalid,  and  must  be  rejected  by  the  awarding 
authority. 

Finally,   the  aggregate  rating  limit  on  the  certificate  of  eligibility 
must  be  checked.     The  total  dollar  value  of  the  firm's  current  work  (as 
shown  on  the  update  statement)  plus  the  amount  of  its  bid  for  this  project 
must  not  exceed  the  aggregate  rating  limit. 

The  submission  of  a  valid  certificate  of  eligibility  is  obviously 
strong  evidence  that  a  contractor  is  qualified,  but  the  final  decision  is 
always  in  the  hands  of  the  awarding  authority.     In  the  rare  instances 
where  an  awarding  authority  chooses  to  disqualify  a  bidder  on  a  c . 149 
project,  based  on  information  in  the  update  statement  or  for  other 
reasonable  cause,  DCPO  must  be  notified.    [G.L.   c . 149 ,   §44D] .     The  awarding 
authority  may  also  request  DCPO  to  reconsider  its  certification  of  a 
particular  contractor  based  on  new  or  additional  information.    [810  C.M.R. 
4.13] . 

Whenever  the  apparent  low  bidder  is  disqualified,  whether  it  be  on  a 
c.30  project  or  a  c.149  project,  the  bidder  may  protest  to  DLL  Bid 
protests  can  delay  the  project.     This  should  not  discourage  the  awarding 
authority  from  disqualifying  a  bidder  when  it  is  appropriate  to  do  so, 
because  having  an  unqualified  contractor  can  obviously  result  in  far 
greater  problems.     Just  make  sure  you  have  solid,  documented  reasons  to 
support  the  disqualification. 
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Some  additional  considerations  in  reviewing  bids: 


Analysis  of  bid  price.     If  the  low  bid  is  significantly  higher  than 
the  designer's  estimate,   it  is  often  useful  to  understand  why  before 
awarding  the  contract.     Ask  the  designer  to  analyze  the  bids.  You 
can  then  decide  whether  to  proceed  with  the  award;  wait  and  rebid  the 
project  at  another  time,  if  the  differences  resulted  from  temporary 
market  conditions;  or  return  to  the  design  phase  to  reduce  the 
project's  scope. 

Debarments .     Contractors  which  have  been  debarred  by  DCPO  or  DLI  are 
not  eligible  to  bid  on  public  contracts  during  the  period  of  their 
debarment.    [G.L.  c . 149 ,   §44C] .     Debarments  may  be  made  for  violations 
of  the  public  contracting  statutes  or  other  laws ,  or  for  repeatedly 
deficient  performance.     Debarments  are  published  in  the  Central 
Register . 

Re  iection  of  bids.     An  awarding  authority  has  the  power  to  reject  any 
and  all  bids  if  it  is  in  the  public  interest  to  do  so.     For  example, 
if  all  bids  are  significantly  higher  than  the  designer's  cost 
estimate,   the  awarding  authority  could  choose  to  reject  all  bids  and 
re -bid  the  project  after  scaling  down  the  design. 

Substitution  of  subbidders .     On  c.149  projects  which  contain  filed 
subbid  work,  the  awarding  authority  may  require  the  winning  general 
contractor  to  use  a  different  subbidder  than  one  listed  on  the 
general's  bid  form,  unless  the  general  objects  to  the  change  and  has 
a  reasonable  basis  for  its  objection.     If  a  switch  in  subbidders  is 
made,  the  total  contract  price  is  adjusted  to  reflect  the  difference 
in  the  subbid  prices.     In  most  cases,  you  would  want  to  substitute  a 
subbidder  with  a  lower  price  than  the  one  listed  on  the  general's 
bid.     For  the  unusual  case  where  an  awarding  authority  wants  to 
substitute  a  subbidder  with  a  higher  price  than  the  one  named  on  the 
general's  bid,  the  statutorily  mandated  procedure  could  result  in  the 
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award  of  the  general  contract  to  a  different  general  bidder.  [G.L. 
c.149,  §44F(4)(b)]. 


Step  8 :     Obtain  Bonds  and  Execute  Contract 

After  the  low  qualified  bidder  is  notified  of  the  contract  award,  it 
must  provide  to  the  awarding  authority  evidence  of  a  performance  bond  (for 
c.149  projects)  and  a  payment  bond  (for  both  c.149  and  c.30  projects). 
The  performance  bond  provides  protection  to  the  awarding  authority  in  the 
event  of  deficient  work  or  default  on  the  part  of  the  contractor;   it  must 
be  in  the  amount  of  the  full  value  of  the  contract.     The  payment  bond 
provides  similar  protection  to  the  contractor's  employees  and  sub- 
contractors, guaranteeing  they  will  be  paid  any  monies  owed  them  during 
the  project.     For  c.30  projects,  the  payment  bond  must  be  in  the  amount  of 
at  least  50  percent  of  the  contract  value,  while  for  c.149  projects,  the 
full  contract  value  is  required.    [G.L.  c.149,  §29;  c.149,   §44E] . 

For  c.30  projects,  the  contractor  has  ten  days  from  the  date  of 
notification  of  contract  award  to  obtain  the  payment  bond.    [G.L.  c.30, 
§39M] .     For  c.149  projects,  the  awarding  authority  must  make  the  award 
within  thirty  working  days  after  bid  opening  [G.L.  c.149,   §44A] ,  after 
which  the  contractor  has  five  working  days  to  obtain  the  payment  and 
performance  bonds  and  execute  the  contract.    [G.L.   c.149,   §44E] . 

Performance  and  payment  bonds  must  be  issued  by  a  surety  company 
licensed  by  the  State  Division  of  Insurance.     Check  with  the  Division  of 
Insurance  if  you  have  any  doubts  as  to  the  legitimacy  of  a  particular 
bonding  company. 

If  the  selected  general  bidder  fails  to  execute  a  contract  or  furnish 
the  necessary  bonds,   then  the  awarding  authority  should  select  the  next 
lowest  responsible  and  eligible  bidder.     If  the  second  general  bidder 
consents,   the  thirty-day  time  limit  for  execution  of  the  contract  can  be 
extended.    [G.L.  c.149,  §44A(3)]. 
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After  a  general  bidder  is  selected,   it  must  present  subcontracts  to 
each  selected  filed  subbidder.     These  subcontracts  must  be  executed  within 
five  working  days  of  presentation.     The  subcontract  form  is  specified  at 
G.L.  c.   149,   §44F(4)(c).     The  general  contractor  may  request  subcontrac- 
tors to  furnish  performance  and  payment  bonds.    [G.L.  c.   149,   §44F(3)].  If 
a  subcontractor  fails  to  execute  the  subcontract  or  to  furnish  the 
necessary  bonds,   the  general  bidder  and  the  awarding  authority  must  select 
from  the  other  non-rejected  filed  subbidders  the  lowest  responsible  and 
eligible  subbidder  to  whom  the  general  bidder  has  no  objection.  The 
contract  price  is  adjusted  by  the  difference  between  the  amount  of  the 
subbid  and  the  amount  of  the  delinquent  subbidder 's  subbid.    [G.L.  c.  149, 
§44F(4)(c)] . 

In  the  case  of  cities  operating  under  plans  A,  B,  C,  and  F,  the 
contract  must  be  signed  by  both  the  department  head  and  the  mayor.  For 
cities  operating  under  plans  D  and  E,  the  contract  must  be  signed  by  the 
department  head  and  the  city  manager.     In  charter  cities,  the  charter  will 
specify  which  officials  have  authority  to  sign. 

Finally,  the  name  of  the  firm  awarded  the  contract  must  be  published 
in  the  Central  Register:  use  the  "Contract  Award"  form  (Appendix  C)  for 
this  purpose. 

Step  9:     Return  Bid  and  Subbid  Deposits 

For  c.149  projects,  bid  deposits  of  general  contractors  must  be 
returned  within  five  working  days  after  the  bid  opening,  except  that  the 
deposits  of  the  three  lowest  bidders  must  be  retained  until  a  contract  is 
signed.     If  a  low  bidder  fails  to  sign  a  contract  or  provide  the  necessary 
bonds,  the  awarding  authority  shall  keep  that  bidder's  deposit  as  damages, 
unless  the  contractor's  failure  was  due  to  death,  disability,  or  a  bona 
fide  clerical  or  mechanical  error.   [G.L.  c.149,  §44B(3)].     Return  of 
subbidders'  deposits  follows  the  same  procedure,  except  that  the  awarding 
authority  retains  until  the  general  contract  is  signed  the  deposits  of  (1) 
all  subbidders  named  on  the  bids  of  the  three  lowest  general  bidders,  and 
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(2)  the  three  lowest  and  eligible  subbidders  in  each  sub trade .  [G.L. 
c.149,  §44B(4)]. 


There  are  no  specific  time  limits  for  the  return  of  bid  deposits  on 
c.30  projects,  so  the  c.149  requirements  can  be  used  as  a  guideline. 

Exceptions  to  the  Rule 

This  section  discusses  several  circumstances  in  which  the  normal 
bidding  process  might  not  be  followed. 

Emergencies 

For  c.149  projects,  the  normal  bidding  procedures  can  be  dispensed 
with  for  work  needed  to  preserve  the  health  or  safety  of  persons  or 
property.     The  prior  approval  of  DCPO  is  normally  required.     If  the 
urgency  of  the  situation  makes  it  impossible  to  contact  DCPO  in  advance, 
the  emergency  work  can  be  started,  but  DCPO  must  be  notified  as  soon  as 
possible. t   [G.L.  c.149,  §44A(4)]. 

For  c.30  projects,   the  normal  bidding  process  may  be  dispensed  with 
only  in  cases  of  "extreme  emergency  caused  by  enemy  attack,  sabotage, 
other  such  hostile  actions,  or  resulting  from  explosion,  fire,  flood, 
earthquake,  hurricane,  tornado,  or  other  such  catastrophe."   [G.L.  c.30, 
§39M] .     DCPO  approval  for  the  waiver  of  advertising  is  required.  [G.L. 
c.149,   §44J].     Only  work  necessary  for  "temporary  repair  and  restoration 
to  service  of  any  and  all  public  work  in  order  to  preserve  health  and 
safety  of  persons  and  property"  may  be  performed. 

In  both  cases,  although  formal  bidding  is  not  required,  the  awarding 
authority  should  solicit  as  many  informal  quotes  or  bids  as  is  possible 

t     If  DCPO  subsequently  disapproves  the  emergency  request,  work  must  be 
stopped  immediately,  although  the  contractor  is  still  entitled  to 
payment  for  work  done  prior  to  the  stop  work  order. 
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under  the  circumstances.     In  addition,  note  that  the  prevailing  wage 
requirements  will  still  apply  to  the  contract. 

Note  also  that  the  Supreme  Judicial  Court  has  held  that  an  awarding 
authority  may  not  artificially  create  an  emergency  simply  by  putting  off 
normal  maintenance  and  repair  work.     If  you  knew  or  should  have  known  that 
a  roof  needed  repairing  and  you  had  time  to  fix  it  using  the  normal 
bidding  procedures,  you  will  have  difficulty  justifying  the  use  of 
emergency  procedures  when  it  starts  leaking. 

Alternative  Modes  of  Construction 

Certain  construction  management  techniques  do  not  fit  into  the 
standard  sequential  process  described  above.     The  use  of  any  construction 
technique  which  deviates  from  the  statutory  bidding  process  requires  the 
approval  of  the  Legislature,  with  the  exception  of  modular  construction, 
which  can  be  procured  by  following  a  set  of  procedures  found  in  G.L. 
c.149,   §44E.     (See  chapter  6  for  a  discussion  of  modular  construction.) 
Alternative  construction  methods  which  require  legislative  authorization 
include  the  following: 

turnkey  construction 
fast  tracking 
design/build 

sale/leaseback  transactions 
lease/purchases  of  buildings . 
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It  is  beyond  the  scope  of  this  manual  to  discuss  in  detail  the  pros 
and  cons  of  these  techniques.     A  quote  from  the  Ward  Commission  report 
should  provide  sufficient  warning  of  the  potential  pitfalls: 

The  use  of  modes  of  procurement  other  than  the 
sequential  one  can  offer  considerable  savings  in  terms 
of  time,  money,  and  perhaps  improvements  in  quality. 
However,  they  may  also  entail  considerable  risk  if  the 
method  should  fail.     The  degree  of  success  is  contingent 
upon  the  expertise  and  acumen  of  the  "owner,"   ...  and  in 
certain  instances  involves  considerably  more  discretion 
on  the  part  of  those  exercising  authority  on  behalf  of 
it.     Moreover,  the  notion  of  equity,  free  competition 
and  fairness  must  be  translated  into  the  new  frameworks 
because  the  conventional  procedures  for  selection  of 
private  contractors  are  typically  not  amenable  to  these 
other  approaches . t 

The  Inspector  General  reviews  requests  for  legislative  authorization 
of  alternative  construction  methods  and  makes  recommendations  to  the 
Legislature.     These  reviews  consider  such  questions  as: 

Are  there  legitimate  reasons  why  this  project  requires  a 
different  approach? 

How  will  the  public  be  protected  against  cost  overruns  and 
deficient  work? 

Is  the  proposed  method  of  selecting  a  contractor  fair,  open,  and 
equitable? 

Similarly,   if  a  contract  includes  both  construction  and  non- 
construction  activities  (for  example,  a  contractor  might  be  hired  to 
operate  a  sewage  treatment  plant,  with  part  of  the  operational  responsibi- 
lities including  maintenance  and  repair  work) ,   the  construction  bid  laws 
would  apply  to  the  entire  contract,  unless  legislative  approval  was 
obtained  to  use  a  different  procurement  method. 


t     Special  Commission  Concerning  State  and  County  Buildings,  Final 
Report.  December  31,   1980;  v. 7,  p. 95. 
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In-house  Construction 


Municipalities  may  use  qualified  employees  for  construction  work 
without  putting  it  out  to  bid,  provided  the  work  falls  within  the  scope  of 
their  normal  duties.     The  bidding  requirements  of  G.L.  c . 30 ,   §39M  apply  to 
the  purchase  of  materials  used  in  construction  work  for  both  building  and 
non-building  projects. 

Volunteer  Construction 

The  use  of  volunteer  labor  is  often  suggested  as  a  cost- saving 
measure,  particularly  in  smaller  towns.     Although  this  practice  is  not 
prohibited  by  law,  we  would  discourage  its  use  on  larger  projects  or  those 
involving  structural,  mechanical,  or  electrical  work.     In  such  cases 
deficient  work  could  have  costly  consequences  for  the  town.     If  volunteers 
are  used,  qualified  supervision  is  essential. 

Keep  in  mind,  too,  that  the  bid  laws  apply  even  if  the  project  costs 
the  municipality  as  little  as  $5,000.     Thus,  a  municipality  cannot  "give" 
the  local  civic  association  $10,000  to  buy  materials  and  fix  up  the  town 
bandstand;  any  agreement  to  spend  public  funds  on  public  construction  must 
be  consistent  with  the  bid  laws. 
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CHAPTER  FIVE 
THE  CONSTRUCTION  PHASE 


Once  the  contract  is  awarded,   the  general  contractor  will  mobilize 
its  work  force  and  begin  the  actual  construction  process.     Although  most 
of  the  major  decisions  concerning  the  project  have  already  been  made,  the 
construction  activity  itself  is  a  complicated  endeavor  with  considerable 
potential  for  problems. 

Supervising  the  Construction 

On  major  projects,  there  will  be  three  key  people  supervising  the 
work:   the  project  manager,  the  clerk  of  the  works,  and  the  designer.  On 
smaller  projects,  some  of  the  oversight  functions  may  be  combined  so  that 
only  one  or  two  key  supervisors  are  needed. 

The  project  manager.     The  project  manager  is  the  official  designated 
by  the  awarding  authority  to  exercise  overall  responsibility  for  the 
project.     Typical  duties  of  the  project  manager  should  include: 
monitoring  the  overall  progress  of  the  project;  meeting  at  least 
weekly  with  the  contractor,  the  designer,  and  the  clerk  of  the  works; 
approving  change  orders  and  contractor  invoices;  coordinating  with 
other  agencies  involved  with  the  project;  and  resolving  the  myriad 
problems  and  questions  which  are  sure  to  arise.     The  project  manager 
should,  of  course,  be  a  person  with  experience  in  managing  construc- 
tion projects.     The  amount  of  time  which  the  project  manager's  duties 
will  require  will  vary  from  project  to  project.     A  full-time  project 
manager  is  highly  desirable  on  very  large  or  complex  projects,  and  in 
such  cases  the  awarding  authority  should  consider  hiring  a  project 
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manager  on  a  temporary  basis  if  it  does  not  have  qualified  staff 
available . t 

The  clerk  of  the  works.     The  clerk  of  the  works  is  the  awarding 
authority's  representative  on  the  project  site.     The  clerk's  general 
function  is  to  observe  and  record  the  progress  of  the  construction 
and  to  insure  that  the  work  conforms  to  the  plans  and  specifications. 
The  clerk  keeps  detailed  records  of  work  performed,  materials  and 
supplies  delivered,  and  delays  and  their  causes.     The  clerk  attends 
the  periodic  progress  meetings  with  the  contractor,  designer,  and 
project  manager,  and  also  reviews  invoices  from  the  contractor  and 
recommends  their  approval.     The  clerk  of  the  works  should  be  a  full- 
time  position  on  most  major  projects. 

The  designer .     The  architect  or  engineer  who  prepared  the  plans  and 
specifications  will  typically  be  involved  in  the  construction  phase. 
At  a  minimum,   the  designer  will  need  to  approve  shop  drawings, *T 
supervise  the  testing  of  materials,  and  interpret  the  specifications. 
On  many  municipal  projects,  the  designer's  contract  includes  the 
functions  of  the  clerk  of  the  works. 

Changes 

During  the  progress  of  the  work,  changes  to  the  contract  terms  may  be 
necessary.     The  changes  may  be  due  to  (1)  site  conditions  differing  from 
those  indicated  in  the  plans;   (2)  circumstances  requiring  the  awarding 
authority  to  suspend,  delay,  or  interrupt  all  or  part  of  the  work;  or  (3) 
requests  by  the  contractor  for  deviations  from  the  plans  and 

t     Construction  management  is  considered  a  design  service,  so  the  hiring 
of  an  outside  consultant  to  serve  as  project  manager  may  be  subject 
to  the  designer  selection  process  described  in  chapter  2. 

tt  Shop  drawings  are  drawings  of  construction  details  prepared  by  the 
general  contractor. 
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specifications.  For  both  c . 149  and  c . 30  contracts,  statutory  provisions 
apply  to  changes . 


Site  conditions.     The  contract  must  contain  statutory  language 
regarding  the  adjustment  of  contract  price  where  site  conditions 
differ  substantially  or  materially  from  the  conditions  indicated  in 
the  plans  or  contract  documents.     (You  should  include  in  the  contract 
a  procedure  for  filing,   investigation,  and  settlement  of  claims.) 
Either  the  awarding  authority  or  the  contractor  may  request  an 
equitable  adjustment  in  the  contract  price  after  discovery  that  the 
hidden  physical  conditions  on  the  site  differ  from  the  plans  or 
contract.     The  request  must  be  in  writing  and  should  be  made  as  soon 
as  possible  after  discovery  of  the  condition.     The  awarding  authority 
must  investigate,  and,  if  the  conditions  cause  an  increase  or 
decrease  in  the  cost  of  the  work,  must  make  an  equitable  adjustment 
in  the  contract  price.    [G.L.  c.30,   §39N] .     The  awarding  authority  may 
transfer  responsibility  for  investigating  latent  physical  conditions 
to  the  bidders.     A  Massachusetts  court  has  held  that  a  contractor 
could  not  recover  for  extra  costs  based  on  insufficient  factual  data 
about  a  work  site  when  the  bidding  documents  contained  a  provision 
that  all  bidders  were  to  rely  on  their  own  investigation  and  research 
as  to  the  conditions  affecting  the  work. 


Suspension .  Delay,  or  Interruption .     The  contract  must  also  contain 
statutory  language  allowing  the  awarding  authority,  at  its 
convenience,  to  suspend,  delay,  or  interrupt  the  work.     The  general 
contractor  must  be  informed  in  writing.     Under  certain  circumstances 
the  awarding  authority  must  make  an  adjustment  in  the  contract  price 
to  cover  increased  costs  of  the  general  contractor,  but  the 
adjustment  may  not  include  profit  to  the  general  contractor.  [G.L. 
c.30,  §390]. 


Substantial  Deviations  from  the  Plans  and  Specifications .  The 
contractor  must  perform  all  the  work  in  conformity  with  the  contract 
plans  and  specifications.     Substantial  deviations  may  be  made  only 
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when  authorized  by  the  awarding  authority  in  writing.     This  type  of 
authorization  is  often  termed  a  "change  order."     On  major  projects,  a 
small  number  of  change  orders  is  not  unusual ,  but  if  change  orders 
are  not  carefully  controlled,  they  can  result  in  significant  cost 
overruns . 

(a)  Requests  from  the  using  agency  to  modify  the  design  should  be 
closely  scrutinized.     The  project's  users  need  to  understand  that 
their  chance  to  propose  changes  was  during  the  design  phase.  Of 
course,  unexpected  circumstances  may  make  some  design  changes 
necessary. 

(b)  The  cost  of  each  change  order  is  determined  in  accordance  with  a 
basis  for  payment  set  forth  in  the  contract  (e.g.,  a  unit  price 
for  more  fill,  or  an  hourly  rate  for  particular  work).     If  no 
basis  for  adjustment  is  included  in  the  contract,  the  cost  of  the 
change  order  must  be  negotiated  with  the  contractor.     Make  sure 
the  contractor's  quote  is  reasonable,  because  the  absence  of 
competition  can  lead  to  higher  prices  than  would  be  the  case  if 
the  work  was  bid.     If  the  cost  appears  high,  consider  the  option 
of  bidding  the  additional  work  as  a  separate  project  after  the 
current  project  is  completed. 

(c)  Change  orders  must  be  in  writing.     The  contract  should  clearly 
specify  who  is  authorized  to  approve  change  orders  on  behalf  of 
the  awarding  authority,  and  should  state  that  the  awarding 
authority  is  not  obligated  to  pay  for  change  orders  which  are  not 
approved  in  writing.   [G.L.  c.44,  §31C;  c.30,  §391]. 

(d)  Within  30  days  after  a  change  order  is  issued,  the  awarding 
authority  must  issue  a  certificate,  signed  under  penalties  of 
perjury,  containing  the  following  information:     (i)  an  explana- 
tion of  why  the  change  is  needed;     (ii)  a  statement  that  any 
substitute  work  is  of  the  same  cost  and  quality,  or  that  the 
contract  price  has  been  equitably  adjusted;     (iii)  a  statement 
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that  the  change  will  not  significantly  hurt  the  project  and  that 
it  is  in  the  best  interest  of  the  awarding  authority.    [G.L.  c.30, 
§391]  . 


(e)  If  the  change  order  results  in  an  increase  in  the  contract  price, 
the  municipal  auditor  or  accountant  must  also  sign  the  change 
order,  certifying  that  appropriated  funds  are  available  to  cover 
the  increased  cost.    [G.L.  c.44,   §31C] . 

The  change  order  process  may  not  be  used  to  substantially  change  the 
scope  or  increase  the  size  of  a  project.     Substantial  changes  or  increases 
in  scope  or  size  have  been  held  by  the  courts  in  some  instances  to  require 
that  the  remainder  of  the  project  be  re-bid.     If  the  scope  or  cost  of  the 
project  increases  substantially,  you  should  consult  with  your  municipal 
attorney  as  to  whether  it  is  necessary  or  desirable  to  rebid  the  work. 


Approvals 

The  general  contractor  will  often  submit  requests  to  the  awarding 
authority  for  the  approval  of  particular  items  as  being  "equal"  to  those 
named  in  the  specifications.     The  awarding  authority  must  carefully  assure 
itself  that  the  proffered  item  does,  in  fact,  meet  the  specifications.  On 
larger  projects,  it  is  common  for  an  awarding  authority  to  hire  expert 
consultants  --  generally,  the  designer  who  developed  the  specifications  -- 
to  review  such  requests  and  make  recommendations  regarding  such  approvals. 
Final  approval  is  always  the  responsibility  of  the  awarding  authority. 

Whenever  the  awarding  authority  is  required  to  interpret  specifica- 
tions or  approve  such  things  as  equipment,  materials,  or  construction 
methods,   it  must  make  a  decision  within  thirty  days  of  the  contractor's 
written  submission.     If  extended  investigation  or  study  is  required,  then 
the  awarding  authority  must  give  the  contractor  written  notice  within 
thirty  days  of  the  reason  why  the  decision  cannot  be  made  and  the  date  by 
which  the  decision  will  be  made.   [G.L.  c.30,  §39P] . 
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Payment  Procedures 


On  all  local  construction  projects  which  cost  more  than  $2,000  and 
which  involve  a  public  building,  whether  bid  under  c. 30  or  c. 149,  State 
law  mandates  specific  contractual  provisions  incorporating  the  following 
payment  procedures  [G.L.  c.30  §39K] : 

(a)  The  contractor  may  submit  monthly  invoices  for  work  already 
completed  and  materials  delivered.     The  invoice  must  list  amounts 
for  each  filed  subcontractor.     The  awarding  agency  shall  note  on 
the  invoice  the  date  of  receipt. 

(b)  If  the  invoice  contains  arithmetical  errors  or  is  not  in  the  form 
specified  by  the  awarding  authority,  it  may  be  returned  within 
seven  days  for  corrections.     If  the  awarding  authority  disagrees 
with  the  amount  of  the  invoice,  it  may  adjust  the  amount. 

(c)  If  the  invoice  is  correct,   the  awarding  authority  must  make 
payment  within  fifteen  days.     After  fifteen  days,   the  amount  due 
is  subject  to  interest  charges;  consult  the  statute  for  specific 
instructions  on  how  to  calculate  these  charges. 

(d)  The  awarding  authority  may  (and  should)  withhold  from  each 
invoice  five  percent  of  the  amount,  as  a  holdback  to  cover  any 
claims  which  may  arise  due  to  unsatisfactory  work.     The  awarding 
authority  may  (and  should)  also  withhold,  in  addition  to  the  five 
percent,  additional  amounts  to  cover  any  specific  claims  against 
the  contractor  which  have  already  been  identified. 

On  non-building  projects,  the  payment  process  is  similar,  except  that 
the  awarding  authority  has  35  days  rather  than  15  days  to  pay  the  monthly 
invoice.   [G.L.  c.30,  §39G] . 

If  a  general  contractor  fails  to  make  a  payment  to  certain  sub- 
contractors,  included  those  selected  through  the  filed  subbid  system,  the 
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subcontractor  may  be  entitled  to  request  payment  directly  from  the 
awarding  authority.     If  such  a  request  is  received,  you  should  consult 
with  your  municipal  attorney  to  determine  if  the  subcontractor  is 
eligible  for  direct  payment  and  to  obtain  the  specific  statutory 
requirements  for  making  such  payments.    [G.L.  c . 30 ,   §39F] . 

Project  Closeout 

As  the  construction  project  nears  an  end,   the  general  contractor  will 
notify  the  awarding  authority  that  the  work  is  substantially  complete.  At 
this  point  the  project  manager,  or  someone  designated  by  the  manager, 
should  inspect  the  project  and  prepare  a  punch  list.     This  list  details 
all  of  the  remaining  items  which  must  be  completed  by  the  contractor. 

When  the  contractor  has  completed  the  punch  list  items,   it  will 
submit  an  invoice  for  final  payment.     This  invoice  will  include  any 
amounts  which  have  been  withheld  from  prior  invoices.     However,  the 
awarding  authority  may  continue  to  hold  back  amounts  to  cover  any  punch 
list  items  which  it  believes  have  not  been  satisfactorily  completed,  as 
well  as  amounts  to  cover  any  other  claims  against  the  contractor  which  may 
be  outstanding. 

Every  contract  for  a  building  project  must  contain  statutory  language 
regarding  final  payment  to  the  general  contractor.     When  the  project  is  99 
percent  completed  (or  even  earlier,   if  the  contractor  substantially 
completes  the  work  and  the  awarding  authority  takes  possession) ,  the 
awarding  authority  must  make  payment  on  the  contractor's  final  invoice 
within  65  days.     The  architect's  good- faith  certification  that  the  work  is 
complete  is  conclusive.     The  awarding  authority  must  retain  from  the  final 
payment  an  amount  based  on  its  estimate  of  the  fair  value  of  its  claims 
against  the  contractor  as  well  as  any  amounts  due  to  subcontractors.  [G.L. 
c.  30,  §39K] .     For  non-building  projects,  the  awarding  authority  has  35 
days  to  make  the  final  payment;  the  procedures  for  making  final  payment 
are  set  out  in  G.L.  c.30,  §39G. 
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If  the  contractor  fails  to  complete  the  project  in  a  satisfactory 
manner,   the  awarding  authority  may  need  to  invoke  the  performance  bond. 
In  such  cases  the  bonding  company  is  responsible  for  the  cost  of 
completing  the  work.     Typically  the  bonding  company  will  arrange  for 
another  contractor  to  complete  the  work.    Attempts  to  invoke  a  performance 
bond  will  usually  involve  extensive  negotiations  with  the  contractor  and 
with  the  bonding  company,  so  the  assistance  of  legal  counsel  should  be 
sought  as  early  as  possible. 

Performance  bonds  must  remain  in  effect  for  at  least  one  year  after 
the  project's  completion,  and  longer  if  necessary  to  cover  guarantees  or 
pending  claims.   [G.L.  c.30,  §40]. 

Contractor  Evaluation 

A  contractor  evaluation  questionnaire  (see  Appendix  C)  must  be 
completed  at  the  conclusion  of  all  c . 149  projects.     These  questionnaires 
provide  information  on  the  performance  of  the  general  contractor,  and  are 
used  by  DCPO  in  determining  whether  or  not  to  renew  the  contractor's 
certificate  of  eligibility.     These  questionnaires  play  a  major  role  in 
helping  to  ensure  that  unqualified  contractors  will  not  be  eligible  for 
future  public  work,  so  awarding  authorities  are  urged  to  make  every  effort 
to  comply  with  this  requirement. 

The  questionnaire  can  be  completed  either  by  the  project  designer  or 
by  an  official  of  the  awarding  authority.     It  is  sent  to  DCPO,  with  a  copy 
to  the  contractor.     It  is  due  either  30  days  after  final  acceptance  of  the 
project,  or  six  months  after  occupancy  or  substantial  completion,  which- 
ever is  earlier.     The  contractor  may  submit  a  written  response  to  DCPO. 
[G.L.  c.149,  §44D]. 


66 


Preventing  Fraud  and  Abuse 


Although  the  vast  majority  of  construction  contractors  are  honest, 
there  are  always  a  few  who  try  to  take  advantage  of  the  public.     They  may 
try  to  substitute  materials  which  do  not  meet  the  specifications,   or  they 
may  try  to  inflate  their  billings  on  unit  price  work.  Vigilant 
observations  and  recordkeeping  by  the  clerk  of  the  works  and  careful 
reviews  of  invoices  by  the  project  manager  are  the  best  protection. 
Periodic  unannounced  site  visits  by  the  project  manager  to  check  invoices 
against  on-site  materials  are  also  recommended. 

Municipal  officials  should  also  be  cautioned  against  accepting 
lunches,  gifts,  or  other  gratuities  from  either  construction  contractors 
or  designers.     Although  such  entertainment  and  gift-giving  is  often 
practiced  in  the  private  sector,   in  the  public  sector  it  is  almost  always 
inappropriate  and  often  illegal.     The  Massachusetts  conflict-of-interest 
law  (G.L.  C.268A)  prohibits  municipal  officials  (including  unpaid 
committee  members)  from  accepting  anything  of  substantial  value  from  a 
person  or  firm  which  has  or  is  seeking  a  municipal  contract,  or  from  doing 
anything  which  would  give  even  the  appearance  of  improper  influence.  If 
you  need  to  go  to  lunch  with  your  architect  to  discuss  the  latest  designs, 
make  it  Dutch  treat. 

The  conflict-of-interest  law  encourages  public  agencies  to  establish 
and  enforce  standards  of  conduct.     The  Inspector  General's  recommended 
Code  of  Conduct  for  Public  ,£mployees  is  included  as  Appendix  E  of  this 
manual.     The  Inspector  General  urges  you  to  adopt  this  Code. 

All  municipal  officials  are  encouraged  to  report  to  the  Inspector 
General  any  illegal  or  improper  activity  on  the  part  of  designers  and 
contractors . 
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CHAPTER  SIX 
MODULAR  CONSTRUCTION 


In  1988,   the  Legislature  amended  the  State's  designer  selection  and 
construction  bidding  laws  to  allow  public  agencies,  including 
municipalities,  to  procure  modular  buildings  by  following  detailed 
statutory  procedures  found  in  G.L.  c.149,  §44E(4) .     These  procedures  apply 
to  the  acquisition  and  installation  of  modular  buildings,   including  the 
solicitation  and  evaluation  of  proposals,  the  award  of  contracts,  and  the 
installation  of  modular  units.     Contracts  for  preliminary  design  work, 
including  any  feasibility  studies  and  professional  services  needed  to 
determine  the  design  requirements  for  modular  buildings,  remain  subject  to 
the  state's  designer  selection  law.       Site  preparation  work,  construction 
of  foundations ,  and  attachment  of  modular  buildings  to  utilities  can  be 
included  as  part  of  the  modular  building  procurement,  or  can  be  bid 
separately  through  the  conventional  construction  bidding  procedures.' 

The  purpose  of  the  modular  procurement  law  is  to  allow  awarding 
authorities  to  choose  this  alternative  to  the  conventional  mode  of 
building  construction,  by  following  specific  planning  and  contracting 
procedures  which  ensure  fair  competition.     The  goal  of  this  legislation, 
like  other  public  construction  laws,  is  to  produce  buildings  which  are 
properly  designed  and  built,  at  a  fair  cost,  in  a  reasonable  and 
controlled  period  of  time. 


'G.L.  c.149,   §44E(4)  exempts  the  work  involved  in  the  manufacture  of 
modular  buildings  from  the  State  statutes  which  require  the  payment  of 
prevailing  wage  rates  and  hiring  preferences  for  veterans  and  residents  of 
Massachusetts  [G.L.  c.149,   §§26-27G] .     However,  the  exemption  from  these 
employment  laws  does  not  apply  to  the  work  performed  at  the  construction 
site.     Any  modular  building  contract  which  includes  site  work  such  as 
construction  of  foundations,  attachment  to  utilities,  or  installation  and 
assembly  of  modular  units  is  subject  to  these  legal  requirements. 
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G.L.  c.149,   §44E(4)  sets  out  a  clear  statutory  procedure  for  entering 
into  a  contract  for  modular  construction.     This  procedure  calls  for  the 
awarding  authority  to  define  the  project  requirements,  prepare  the 
specifications,   identify  all  of  the  criteria  that  will  be  considered  in 
selecting  a  proposal  to  provide  modular  construction,  and  then  to  solicit 
offers  through  a  request  for  proposals  (RFP) .     The  competing  proposals  are 
first  judged  for  responsiveness,  to  determine  whether  each  proposal 
provides  the  documentation  and  information  required  by  the  RFP.  The 
responsive  proposals  are  then  evaluated  according  to  all  of  the  criteria 
stated  in  the  RFP.     Prices  submitted  by  the  offerors  are  considered  only 
after  the  proposals  have  been  rated  on  all  of  the  other  criteria.  A 
contract  is  then  awarded  to  the  offeror  with  the  most  advantageous 
proposal,  taking  into  consideration  both  the  price  and  the  non-price 
criteria . 

The  proposal  procedure  is  designed  to  allow  the  awarding  authority 
flexibility  to  weigh  non-cost  factors  when  comparing  the  merits  of 
proposals  presented  by  competing  modular  contractors.     In  a  typical 
municipal  modular  procurement,  however,  the  procurement  process  should 
closely  specify  the  minimum  requirements  of  the  project  and  then  select 
the  proposal  which  meets  those  minimum  requirements  at  the  lowest  cost. 
If  the  RFP  completely  and  thoroughly  describes  the  construction  standards, 
the  scope  of  work  sought,  and  all  contract  terms,  the  proposals  which  meet 
these  requirements  should  generally  receive  equal  ratings .     The  selection 
process  then  resembles  a  bidding  procedure,  in  which  the  contract  is 
awarded  to  the  lowest  eligible  bidder  who  submits  a  responsive  proposal. 

The  Department  of  Labor  and  Industries  (DLI)  has  jurisdiction  to 
enforce  the  modular  procurement  law,  as  with  other  provisions  of  the 
public  construction  bidding  laws.     DLI  can  investigate  grievances  and 
complaints  and  initiate  enforcement  proceedings  in  court.   [G.L.  c.149, 
§44H] . 
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What  is  a  modular  building?      A  modular  building  is  defined  by 
statute  as  a  pre-designed  building  or  units  of  a  pre-designed 
building  assembled  and  equipped  with  internal  plumbing,  electrical  or 
similar  systems  prior  to  movement  to  the  site  where  such  units  are 
attached  to  each  other  and  such  building  is  affixed  to  a  foundation 
and  connected  to  external  utilities;  or  any  portable  structure  with 
walls,  a  floor,  and  a  roof,  designed  or  used  for  the  shelter  of 
persons  or  property,  transportable  in  one  or  more  sections  and 
affixed  to  a  foundation  and  connected  to  external  utilities. 

This  statutory  definition  is  broadly  drafted  to  include  such  distinct 
types  of  construction  technology  as  pre -stressed  concrete  modules 
often  used  for  maximum  security  prison  cells ,  steel  and  wood  frame 
portable  modular  classrooms,  and  pre -engineered  metal  buildings  used 
for  warehouse  or  storage  space.     The  common  factor  in  all  types  of 
modular  construction  techniques  is  that  traditional  construction 
elements,  such  as  doors,  windows,  walls,  etc.,  are  combined  into 
large,  factory-built  modular  components. 

How  does  the  procurement  of  a  modular  building  differ  from 
conventional  construction?    The  conventional  mode  of  construction 
proceeds  in  distinct  sequential  stages:  predesign,  design,  and 
construction.     The  awarding  authority  selects  first  a  feasibility 
consultant,  and  then  an  architect  for  the  subsequent  design  work, 
through  the  designer  selection  process  described  in  chapter  2  of  this 
manual.     The  architect  prepares  detailed  plans  and  specifications. 
The  construction  work  is  then  bid  through  the  procedures  described  in 
chapter  4,  and  a  general  contract  awarded  to  the  lowest  eligible  and 
responsible  bidder.     Bids  for  specialized  sub-trade  work  such  as 
roofing,  plumbing,  electrical  work,  etc.,  are  solicited  separately 
from  sub -contractors  through  the  filed  sub-bid  process  discussed  on 
pages  45  -  48  of  this  manual. 

Modular  construction  streamlines  the  conventional  construction  scheme 
in  two  ways:     (1)  design  and  construction  of  the  pre -fabricated 
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modular  units  are  combined  in  the  manufacturing  process;  and  (2) 
specialized  sub-trade  work,  including  wiring,  plumbing,  roofing, 
glazing,  HVAC,  etc.,  is  done  by  the  manufacturer,  so  there  is  no 
separate  filed  sub-bid  procedure. 

The  process  of  procuring  modular  construction  is  also  slightly 
different.     Instead  of  selecting  an  architect  to  prepare  detailed 
plans  and  specifications  for  the  construction  work,  the  awarding 
authority  issues  a  request  for  proposals  (RFP)  which  describes  the 
project  requirements  in  detail,  lists  all  criteria  that  will  be  used 
to  compare  competing  proposals ,  and  states  all  of  the  terms  and 
conditions  that  will  apply  to  the  procurement.     Each  responsive 
offeror  will  submit  a  proposal  to  provide  a  pre-designed  building  (or 
buildings)  which  meets  the  stated  requirements,  in  accordance  with 
the  terms  set  forth  in  the  RFP.     A  proposal  is  then  selected  through 
an  evaluation  process  described  in  detail  on  pages  83  -  90  of  this 
chapter . 

When  should  modular  construction  be  considered?    The  decision  to 
procure  a  modular  building  should  be  made  on  the  basis  of  a  study 
that  addresses  all  of  the  relevant  planning  issues.     The  study  should 
assess  all  of  the  alternatives,  including  both  conventional  and 
modular  construction,  and  other  options  such  as  leasing  space  until 
new  construction  can  be  completed. 

Modular  buildings  are  usually  considered  for  one  or  more  of  the 
following  reasons:  portability;  speed  of  construction;  low  initial 
cost;  and  availability  of  financing  options,  such  as  lease/purchase. 
In  addition  to  these  goals,  however,  you  should  also  weigh  possible 
trade-offs,  such  as  energy  efficiency,  maintenance  costs,  durability, 
and  acceptability  to  the  community.     You  should  not  rely  on 
information  from  modular  industry  sales  representatives  to  assess 
these  trade-offs,  but  should  base  a  decision  on  the  results  of  an 
independent  study.     The  use  of  modular  buildings  as  a  temporary 
solution  to  a  space  shortage  should  not  be  undertaken  as  a  stopgap 
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measure  that  addresses  only  an  immediate  problem  and  ignores  the 
costly  consequences  of  inadequate  long-term  planning. 

Chapter  149,  §44E(4) ,  expressly  states  that  an  awarding  authority 
shall  not  procure  a  modular  building  to  replace  another  modular 
building  unless  it  has  first  certified  that  such  replacement  is 
necessary,  cost-effective  over  the  long-term,  and  not  detrimental  to 
public  policy,  and  has  set  forth  a  detailed  written  explanation  of 
its  reasons  for  such  certification. 

Is  It  Necessary  to  Conduct  a  Study?  As  a  practical  matter,  yes.  The 
study  phase  is  a  critical  component  of  any  construction  project.  The 
purposes  and  objectives  of  a  study  are  explained  on  pages  26  -  30  of 
this  manual.  In  a  modular  project,  the  study  results  will  be  needed 
to  determine  the  advisability  of  utilizing  modulars .  The  study  will 
also  define  the  requirements  of  the  project  and  determine  all  of  the 
technical  specifications  and  evaluation  criteria  that  will  go  into  a 
detailed  request  for  proposals. 

Must  We  Follow  the  Designer  Selection  Procedure  to  Hire  An  Outside 
Consultant  For  a  Modular  Construction  Study?    Yes.     A  contract  for 
any  design  service  for  any  building  project  with  an  estimated 
construction  cost  of  more  than  $10,000  is  subject  to  the  designer 
selection  process  set  forth  in  chapter  2  of  this  manual.  These 
designer  selection  requirements  do  not  apply  to  contracts  for  the 
fabrication  and  installation  of  modular  buildings,  but  they  do  apply 
to  the  award  of  contracts  for  feasibility  or  other  studies,  surveys, 
tests,  cost  estimates  or  programs  needed  to  plan  a  modular  project, 
and  for  the  preparation  of  a  request  for  proposals. 

You  may  want  to  hire  the  study  designer  to  provide  further  design 
services  in  connection  with  the  project,  such  as  the  preparing 
specifications  for  the  RFP,  assisting  you  with  proposal  evaluation, 
and  overseeing  the  installation  of  the  buildings.     If  you  are 
considering  this  option,  you  must  state  in  your  original 
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advertisement  that,  subject  to  an  independent  review,  the  feasibility 
designer  may  be  awarded  a  contract  for  these  continued  services.  The 
full  scope  of  the  continued  services  must  be  clearly  stated  in  the 
advertisement.  You  must  also  set  separate  fees  at  the  outset  for  the 
feasibility  study  and  for  the  subsequent  design  services.  [G.L.  c.7, 
§38H(i)] . 

Procedures  for  Procurement  of  Modular  Buildings 

After  the  study  phase  of  the  building  project  is  completed,  and  if 
the  results  support  a  decision  that  your  requirements  can  best  be  met  by 
modular  construction,  you  must  undertake  a  step -by- step  procedure  which  is 
outlined  in  G.L.  c . 149 ,   §44E(4) . 

Step  1:     Prepare  a  Request  for  Proposals 

The  request  for  proposals  (RFP)  will  be  a  complex  document  which  sets 
forth  all  of  the  information  needed  to  prepare  a  responsive  proposal.  A 
copy  of  the  RFP  must  be  made  available  on  an  equal -basis  to  anyone 
requesting  one. 

Successfully  planning  a  modular  construction  project  may  well  call 
for  more  technical  expertise  and  acumen  on  the  part  of  the  awarding 
authority  than  a  conventional  construction  project.     The  design 
specifications  of  a  conventional  building  can  be  tailored  by  the  architect 
to  fit  a  description  of  your  requirements.     In  a  modular  project,  those 
requirements  must  be  translated  through  the  RFP  into  a  set  of  objective 
criteria  which  specify  all  of  the  factors  that  will  be  considered,  and 
which,  at  the  same  time,  avoid  proprietary  specifications  that  will  tend 
to  eliminate  competition.      For  this  reason,  we  strongly  recommend  that 
you  involve  a  qualified  design  professional  in  the  preparation  of  the  RFP. 
If  you  do  not  have  a  qualified  architect  on  your  staff  or  building 
committee,  you  should  hire  an  outside  consultant,  bearing  in  mind  that  the 
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designer  selection  procedures  described  in  chapter  2  of  this  manual  apply 
to  the  hiring  of  such  a  consultant. 


G.L.   c.149,   §44E(4) ,   lists  the  information  which  must  be  contained  in 
the  RFP.     This  information  should  be  organized  in  a  coherent,  logical 
sequence.     A  model  RFP  for  modular  construction  is  presented  on  pages  94  - 
107  of  this  chapter.     The  contents  of  an  RFP  for  a  particular  modular 
building  project  will  have  to  be  developed  to  meet  the  requirements  of 
that  project,  but  the  model  RFP  in  this  manual  can  be  used  as  a  guide  to 
organizing  the  information.     The  following  is  a  discussion  of  the  kinds  of 
information  that  should  be  included  in  every  RFP. 

Part  I  -  Introduction 


It  is  appropriate  to  include  the  following  information  in  an 
introduction : 

A  description  of  the  project  in  general  terms. 

The  general  scope  of  services  to  be  included  in  the  proposal. 

A  statement  that  any  proposal  which  does  not  meet  all  of  the 
submission  requirements  will  be  deemed  non- responsive ,  and  will 
not  be  considered  for  a  contract  award. 

The  qualifications  required  of  all  offerors. 

A  brief  explanation  of  the  procedure  for  evaluating  responsive 
proposals,  which  states  that  the  evaluation  will  consider  only 
the  criteria  contained  in  the  RFP. 

The  rules  for  modification  or  withdrawal  of  proposals.  The 
modular  procurement  statute  provides  that  an  offeror  may  correct, 
modify,  or  withdraw  a  proposal  in  writing  prior  to  the  time  set 
for  opening  proposals.     After  the  proposals  have  been  opened,  an 
offeror  may  not  change  the  price,  or  any  provision  of  the 
proposal  in  a  manner  which  is  prejudicial  to  the  awarding 
authority  or  to  fair  competition.    [G.L.  c.149,  §44E(4)]. 

A  statement  that  all  of  the  terms  and  conditions  of  the 
procurement  are  contained  in  the  RFP,  and  that  the  contract 
awarded  will  be  subject  to  all  of  these  terms. 

A  statement  that  the  awarding  authority  reserves  the  right  to 
reject  all  proposals,  if  it  is  in  the  public  interest  to  do  so. 
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A  deadline  for  the  submission  of  proposals,  the  maximum  time  for 
acceptance  of  a  proposal ,  and  the  maximum  number  of  days  for  the 
completion  of  the  required  work  by  the  selected  contractor,  upon 
execution  of  the  contract. 

Where  questions  about  the  RFP  can  be  directed  and  the  deadline 
for  submitting  questions. 

Part  II  -  Program  Summary 

The  building  programt  should  be  referenced  here ,  and  the  program 
itself,  as  prepared  by  your  building  committee  or  study  consultant,  should 
be  appended  to  the  RFP.     The  program  summary  will  include,  at  a  minimum,  a 
description  of  the  space  needed,  its  function,  and  minimum  area.  The 
program  itself  should  include  site  drawings,  showing  the  proposed  location 
of  the  modular  buildings  in  relationship  to  existing  buildings  and  to 
existing  utility  services  to  which  the  new  work  can  be  connected,  as  well 
as  the  results  of  any  surveys  or  tests  performed  on  the  site. 

You  should  clearly  state  that  the  full  program  is  incorporated  in 
the  RFP,  and  that  all  proposals  will  be  rated  for  compliance  with  all 
program  requirements . 

Part  III  -  Scope  of  Work 

All  of  the  work  to  be  included  in  the  proposal  must  be  clearly 
spelled  out.     You  will  have  to  decide  at  the  outset  whether  to  include 
site  preparation  and  installation  work  in  the  RFP;     alternatives  are  to 
contract  for  some  or  all  of  this  work  separately  under  the  construction 
bid  laws  or  have  the  work  performed  by  qualified  municipal  employees. 

This  section  of  your  RFP  should  fully  describe  the  contractor's 
responsibilities  with  respect  to  the  site  preparation;  construction  of 


t  The  development  of  the  program  is  a  part  of  the  feasibility  study 
or  pre-design  phase  of  a  building  project.     See  pages  26  -  29  of  this  manual 
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foundations,  ramps,   stairs,  and  connecting  corridors;   site  assembly  and 
installation  of  units;  attachment  to  existing  utilities;  obtaining  all 
necessary  plan  approvals  and  permits,   including  building  permits,  permits 
required  for  transporting  modular  units  from  the  factory  to  the  site,  and 
occupancy  permits;   removal  of  all  debris  from  the  site  upon  completion; 
and  any  other  required  services . 

Before  a  building  permit  can  be  issued  for  modular  construction,  the 
State  building  code  regulations  require  that  the  plans  be  approved  by  a 
licensed  Third  Party  Inspection  Agency. t      The  RFP  should  state  that  the 
contractor  will  be  responsible  for  obtaining  (and  paying  the  fee  for)  this 
third-party  approval. 

If  the  RFP  calls  for  the  lease  of  modular  buildings,  the  contractor's 
responsibilities  for  removal  of  the  units  at  the  end  of  the  lease  term  and 
restoration  of  the  site  to  its  original  condition  should  be  included. 

Part  IV  -  Submission  Requirements 

This  section  should  clearly  explain  the  minimum  requirements  that 
every  proposal  must  meet  in  order  to  be  deemed  responsive  (that  is,   to  be 
considered  for  a  contract  award) . 

To  facilitate  the  evaluation  of  the  proposals,  you  may  want  to 
provide  standard  formats  for  the  submission  of  the  non-price  (or 
technical)  proposal  and  the  price  proposal. 

Instructions  for  proposal  submission  should  include: 

The  place  where  proposals  are  to  be  delivered,  the  time  and  date 
by  which  proposals  must  be  received,  the  time  set  for  opening 

*     See  780  C.M.R.  111.4.     A  Third  Party  Inspection  Agency  is  an 
independent  agency  approved  by  the  State  Board  of  Building  Regulations  and 
Standards  to  perform  inspections  and  evaluations  of  manufactured  buildings 
and  building  components. 
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proposals ,  and  the  maximum  time  for  proposal  acceptance  by  the 
awarding  authority.    [G.L.  c . 149 ,  §44E(4) ] .     You  should  state  that 
late  proposals  will  not  be  considered. 

The  times,  dates,  and  places  of  any  pre -proposal  informational 
meetings  and  site  visits,  and  whether  these  meetings  and  site 
visits  are  required  for  all  offerors. 

A  statement  that  every  proposal  must  be  in  two  parts ,  submitted 
in  clearly  marked,  separate  envelopes:  1)  non-price  information, 
and  2)  price.    [G.L.  c.149,  §44E(4)]. 

The  RFP  should  list  all  of  the  documents  which  must  be  included 
in  the  envelope  containing  the  non-price  information.     It  is 
appropriate  to  require  the  following  submissions  to  accompany 
each  non-price  proposal: 

o    A  DCPO  Certificate  of  Eligibility  in  Modular/Prefabricated 
Construction  and  a  Contractor  Update  Statement.     See  pages  49 
-  51  of  this  manual  for  information  on  certificates  of 
eligibility  and  update  statements.     Any  proposal  submitted 
without  the  required  certificate  and  update  statement  is 
invalid  and  must  be  rejected.   [G.L.  c.149,  §44E(4)]. 

o    Proof  of  certification  by  the  State  Board  of  Building 

Regulations  and  Standards.     This  certification  shows  that  the 
manufacturer  meets  State  building  code  requirements. 

o    Detailed  plans  and  specifications  of  proposed  buildings.  Each 
offeror  should  be  required  to  submit  detailed  drawings  which 
show  the  architectural  floor  plans  and  factory  details  of  the 
modular  buildings  and  their  interconnecting  corridors, 
passageways,  stairs,  ramps,  etc.;  the  proposed  installation 
plan;  and  all  manufacturer's  specifications  governing  the 
materials,  equipment,  and  fixtures  used  in  the  buildings. 

o    A  complete  description  of  all  warranties  that  apply  to  the 
building,  its  equipment  and  components,  and  to  the 
installation  work. 

o    Certification  of  financial  interest  disclosure,  and  of  non- 
collusion.     Each  offeror  must  certify  compliance  with  the 
requirements  of  G.L.  c.  43,  §27  regarding  the  disclosure  by 
any  employee  or  official  of  the  awarding  authority  of  any 
monetary  interest  in  the  contract  award.     The  awarding 
authority  must  also  require  each  offeror  to  certify  that  the 
proposal  is  made  without  collusion  or  fraud.     [G.L.  c.149, 
§44E] .     A  standard  form  should  be  included  in  the  RFP  for  such 
certification. 

o    If  the  contractor  is  required  to  perform  any  work  in 
connection  with  the  site  preparation,  site  assembly,  or 
installation  of  modular  units,  the  offeror  must  certify  that 
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he  is  able  to  furnish  labor  that  can  work  in  concert  with 
other  elements  of  labor  employed  at  the  installation  site. 
[G.L.  c.149,  §44E(4)]. 

o    Foreign  corporation  registration.     Any  out-of-state 

corporation  must  submit  a  certificate  of  registration  from  the 
Massachusetts  Secretary  of  State.    [G.L.  c.30,   §39L] . 

o    Tax  certification.     Each  offeror  must  certify  compliance  with 
State  tax  laws.    [G.L.  C.62C,  §49A] . 

o    A  statement  that  the  offeror  will  complete  the  project  by  a 
stated  deadline.     Alternatively,  each  offeror  can  be  required 
to  submit  a  proposed  project  timetable  which  ensures 
completion  by  the  deadline. 

o    Each  offeror  must  certify  where  the  proposed  modular  units  are 
or  will  be  manufactured:     (1)  within  Massachusetts;  (2) 
outside  Massachusetts  but  within  the  U.S.;  or  (3)  outside  of 
the  U.S. 

o    Certification  of  compliance  with  building  codes.     Each  offeror 
should  certify  that  the  proposed  plans  comply  with  all 
applicable  building  codes,  and  that  in  the  event  that  the 
offeror  is  selected  for  a  contract  award,  the  offeror  will, 
within  a  set  period  of  time  (30  to  60  working  days  is  within 
reason)  of  the  notice  of  award,  obtain  approval  of  the  plans 
by  a  licensed  Third  Party  Inspection  Agency. t  The 
certification  should  require  the  offeror  to  make  all  revisions 
needed  to  obtain  third  party  approval  of  the  plans  without 
increasing  the  proposal  price. 

o    Letter  of  transmittal.     Each  offeror  should  submit  a  statement 
signed  by  an  individual  certifying  that  he  is  authorized  to 
bind  the  offeror  contractually,  and  that  in  the  event  that  the 
offeror  is  selected  for  a  contract  award,  the  offeror  will 
execute  a  contract  in  accordance  with  all  terms  stated  in  the 
RFP,  and  will  furnish  to  the  awarding  authority  a  payment  bond 
and  a  performance  bond,  each  in  the  sum  of  the  contract 
price .it 

The  envelope  submitted  with  the  price  information  for  each  proposal 
should  contain  the  following: 

A  firm,  fixed  price  proposal  which  states  a  total  project  price. 
This  proposal  should  contain  the  offeror's  name,  address,  and 
telephone  number,  as  well  as  the  title  of  the  person  submitting 


tApproval  of  plans  for  modular  building  by  a  Third  Party  Inspection 
Agency  is  required  by  the  State  building  code  regulations.   [780  C.M.R. 
111.4]  . 

ttThe  payment  and  performance  bonds  are  required  by  G.L.  c . 149 ,  §44E(4). 
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the  proposal.     It  must  be  signed  by  an  individual  authorized  to 
bind  the  offeror. 

Bid  deposit.     While  not  mandated  by  law,  the  awarding  authority 
may  choose  to  require  a  bid  deposit.     If  a  bid  deposit  is 
required,   it  must  be  required  from  all  offerors.     You  must 
specify  the  amount  or  percentage  of  the  contract  price  required, 
and  the  form  of  the  deposit  (i.e.,   surety  bond,   cash,  certified 
check,  or  cashier's  check). 

Part  V  -  Evaluation  Criteria 

This  section  must  include  all  standards  for  determining  the 
acceptability  of  a  proposal  based  on  quality  of  materials,  workmanship, 
results  of  inspections  and  tests,  suitability  for  a  particular  purpose, 
and  all  other  measures  to  be  used  in  the  evaluation  process.    [G.L.  c . 149 , 
§44E(4)].     The  evaluators  will  use  these  criteria  (and  no  others)  to 
compare  and  rate  those  proposals  which  meet  the  minimum  submission 
requirements . 

In  determining  your  evaluation  criteria,  you  should  avoid  the  use  of 
vague  standards  like  "general  quality  of  construction  and  appearance",  or 
"reasonableness  of  technical  approach",  which  provide  little  guidance  to 
offerors  or  to  evaluators .     Proposals  should  be  compared  and  evaluated  on 
the  basis  of  specific  and  concrete  factors  which  are  closely  related  to 
your  project  requirements.     We  suggest  that  the  following  evaluation 
criteria  are  appropriate  for  the  typical  municipal  modular  building 
procurement : 

1.  The  contractor's  qualifications  to  perform  the  work,  to  be 
evaluated  solely  on  the  basis  of  the  contractor's  performance  on 
current  or  recent  projects,  which  should  be  listed  in  the 
contractor's  update  statement.     (Note  that  any  proposal  submitted 
without  an  appropriate  DCPO  certificate  of  eligibility  and  update 
statement  is  non- responsive ,  and  should  be  eliminated  without  further 
evaluation. ) 

2.  Compliance  with  all  applicable  building  code  requirements. 
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3.     Compliance  with  all  performance  specifications  stated  in  the  RFP. 
In  determining  the  performance  specifications,   it  is  important  to 
avoid  the  use  of  proprietary  terms,  which  allow  only  specified  brands 
of  material,  or  which  are  unnecessarily  restrictive.  Whenever 
possible,  specifications  for  construction  materials,  fixtures,  and 
systems  should  be  stated  in  terms  of  testing  standards  which  measure 
such  qualities  as  strength,  durability,  capacity,  flammability ,  R- 
value,  etc.     These  specifications  should  be  prepared  with  close 
attention  to  the  State  building  code  requirements. 


The  performance  specifications  should  be  explicit  and  thorough,  to 
provide  each  offeror  enough  information  to  submit  a  competitive 
proposal,  and  to  ensure  that  the  final  product  meets  all  of  your 
requirements.     Standards  for  all  of  the  following  components  should 
be  clearly  described: 


Foundations  or  concrete  footings. 
Anchoring  requirements . 

Outside  stairs,  ramps,  and  corridors  connecting  proposed 
modular  buildings  to  existing  buildings. 

Floor  systems,   including  floor  joists,  bottom  boards, 
insulation,  subflooring,  and  floor  coverings. 

--    Wall  systems,   including  studs,  weight-bearing  and  wind  load 
capacities,  exterior  siding,  insulation,  interior  wall 
construction  and  finishes,  sound-proofing,  skirting,  and 
ceiling  height. 

Roof  systems,  including  weight-bearing  capacity,  minimum 
pitch,  roofing  material,  eave  tubes  and  downspouts, 
insulation,  and  ceiling  type. 

Door  requirements,  including  door  and  frame  construction, 
weathers tripping,  hardware,  and  locks. 

Window  requirements,  including  minimum  window  area,  frame 
construction  and  finish,  glazing,  weathers tripping,  screens, 
hardware ,  and  locks . 

HVAC  systems. 

Plumbing  systems  and  fixtures. 

80 


--     Electrical  systems,   including  capacity,   number  of  outlets,  and 
lighting  requirements. 

syltemr^0^011'   in°luding  alarms  •   smoke  detectors,  and  sprinkler 
Communication  systems. 
--    All  special  features  required  by  your  project. 

4.  Compliance  with  specified  warranty  requirements.     Your  RFP  should 
specify  minimum  warranty  provisions  relative  to  the  entire  building 
and  the  installation  work,  as  well  as  minimum  special  warranty  terms 
for  particular  components  or  equipment. 

5.  Compliance  with  all  program  requirements. 


Part  VT   -   Contrart  Terms 

The  RFP  must  contain  all  of  the  contract  terms  and  provisions 
applicable  to  the  modular  procurement.    [G.L.  c . 149 ,   §44E(4)].  Each 
municipality  should  request  its  legal  counsel  to  develop  a  contract  for 
modular  procurement,  which  will  resemble  a  conventional  construction 
contract  in  most  respects.     The  contract  will  be  a  complex  document,  and  a 
discussion  of  all  of  the  terms  is  beyond  the  scope  of  this  manual. 
However,  you  should  be  aware  of  these  provisions: 

Massachusetts    G.L  c  149     S89fi  97ri       u~  ,  or 

these  employment  uSs'doVno      pp  y  to™or^Performed°n  ^  , 
buildings  at  the  building  site.  ^-mtSt^SKSi^^S 
(such  as  construction  of  foundations,  attachment  to  utilities  or 
installation  and  assembly  of  modular  urnr.^  „,„.,,-        utilities,  or 
regarding  these  legal  requirements    Notethat  the  i"  prOVlslons 

must  obtain  the  prevailing  wage  rates  antH^M  V"^  11>g  authorlty 
DLI  and  include  these  rate,  in  the  RFP  °         Pr°Je"  from 
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Adjustments :     The  contract  is  subject  to  certain  statutory  provisions 
governing  price  adjustment.     [G.L.  c.30,   §§39N-0] .     The  contract 
should  also  include  terms  governing  the  adoption  and  pricing  of 
change  orders . 

Performance  and  Payment  Bonds:     The  contract  must  include  a  provision 
requiring  the  selected  offeror  to  furnish  the  awarding  authority  with 
a  payment  bond  and  a  performance  bond  of  a  surety  company  qualified 
to  issue  bonds  in  the  Commonwealth  and  satisfactory  to  the  awarding 
authority,  each  in  the  sum  of  the  contract  price.    [G.L.  c.149,   §44E] . 

Foreign  Corporations:     Any  contractor  incorporated  outside  of 
Massachusetts  must  certify  compliance  with  certain  corporation  laws. 
The  awarding  authority  must  notify  the  Secretary  of  State  of  the 
Commonwealth  and  the  Department  of  Revenue  whenever  a  contract  is 
awarded  to  an  out-of-state  corporation.      [G.L.  c.30,   §39L] . 

Payment  procedures :     The  contract  must  contain  statutory  language 
governing  payment  procedures.     [G.L.  c.30,   §39K] . 

Financial  reporting:     Contractors  must  agree  to  keep  certain 
financial  records,  make  them  available  for  inspection  by  State 
agencies,  and  file  periodic  financial  reports.    [G.L.  c.30,   §39R] . 

Auditor' s  certification:     The  contract  must  contain  a  certification 
by  the  municipal  auditor  or  accountant  stating  that  appropriated 
funds  are  available  for  the  contract  and  that  the  official  signing 
the  contract  has  been  authorized  to  do  so.    [G.L.  c.44,   §31C] . 

Liability  insurance:     The  awarding  authority  may  either  require  the 
vendor  to  provide  project  insurance,  covering  both  the  vendor  and  the 
awarding  authority,  or  it  may  arrange  to  insure  itself  separately. 

Dispute  resolution:     Although  not  required  by  statute,  the  contract 
should  provide  a  mechanism  for  the  resolution  of  disputes  which  arise 
during  the  project. 

Tax  compliance:     Any  person  contracting  with  a  municipality  must 
certify  in  writing  that  he  or  she  has  complied  with  State  tax  laws. 
[G.L.  c.62C,  §49A] . 

Liquidated  damages:     The  awarding  authority  may  include  a  provision 
for  imposing  liquidated  damages  on  the  contractor  for  late 
completion. 

Step  2:     Advertise  for  Proposals 

An  invitation  for  proposals  must  be  published  in  the  Central  Register 
and  in  a  local  newspaper  at  least  two  weeks  prior  to  the  proposal 
deadline,  and  must  be  posted  in  the  offices  of  the  awarding  authority  at 
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least  one  week  prior  to  the  deadline.    [G.L.  c.149,   §44J].  The 
advertisement  should  describe  the  overall  project  in  sufficient  detail  to 
allow  offerors  to  determine  whether  they  are  qualified  and  wish  to  submit 
proposals,  state  when  and  where  RFPs  can  be  obtained,  the  deadline  and 
place  for  submission  of  proposals,  and  the  time  and  place  for  the  opening 
of  proposals. 

If  a  pre -proposal  meeting  will  be  held,  the  advertisement  should 
provide  the  time  and  place  of  that  meeting. 

Step  3:     Open  and  Evaluate  Proposals 

Evaluators 

Proposals  are  not  to  be  opened  publicly,  and  the  contents  are  to  be 
kept  confidential  and  not  disclosed  to  competing  offerors  until  the 
completion  of  the  evaluation,  or  until  the  time  for  acceptance  specified 
in  the  RFP,  whichever  occurs  first.     The  non-price  proposals  must  be 
opened  at  the  time  specified  in  the  RFP  in  the  presence  of  one  or  more 
witnesses.     A  register  of  proposals  must  be  prepared,  and  made  available 
for  public  inspection.     The  price  proposals  may  be  opened  at  a  later  time, 
and  must  be  kept  separate  so  that  price  information  is  not  disclosed  to 
the  individuals  preparing  evaluations.   [G.L.  c.149,  §44E(4)]. 

The  awarding  authority  must  designate  an  individual  or  group  of 
individuals  to  prepare  a  written  evaluation  of  each  proposal  based  solely 
on  the  criteria  contained  in  the  RFP.     We  recommend  the  use  of  a  committee 
rather  than  an  individual  to  evaluate  proposals,  both  to  guard  against 
favoritism  or  personal  bias  and  to  provide  a  wider  range  of  knowledge  and 
experience.     It  is  particularly  important  to  include  a  qualified  design 
professional  in  the  process  to  ensure  that  the  evaluations  take  into 
account  all  of  the  technical  criter  ia  in  the  RFP.     If  you  rely  on  an 
outside  consultant  for  advice,  we  recommend  that  the  consultant  not  be  a 
member  of  the  evaluation  committee,  but  rather  report  to  the  committee. 
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Respons  iveness 


After  opening  the  non-price   (or,   as  they  are  often  called,  technical) 
proposals,   the  evaluators  should  first  examine  each  proposal  to  determine 
whether  it  includes  all  of  the  submissions  required  by  the  RFP  (see  pages 
76  -  79  of  this  chapter) ,   and  therefore  qualifies  as  a  responsive 
proposal.     A  responsive  proposal  must  include  all  of  the  requisite  forms 
and  certificates,   the  proposed  plans  and  specifications,   and  a  statement 
that  the  offeror  can  complete  the  project  by  the  deadline.     Any  proposal 
which  fails  to  include  required  information  or  documentation  is  non- 
responsive,   and  should  be  eliminated  at  the  outset. 


Evaluators  should  consider  only  responsive  proposals  for  a  contract 
award.     In  determining  the  responsiveness  of  a  proposal,  however,  the 
awarding  authority  must  waive  or  allow  the  offeror  to  correct  minor 
informalities.    [G.L.  c.149,   §44E(4)].     Minor  informalities  are  errors  of 
form  in  a  submission,  which  do  not  cast  doubt  on  the  intended  meaning  of 
the  proposal  or  the  qualifications  of  the  offeror. t     If  a  mistake  and  the 
intended  offer  are  clearly  evident  in  a  proposal,   the  awarding  authority 
must  correct  the  mistake  to  reflect  the  offeror's  intent,  and  so  notify 
the  offeror. tt      in  the  event  that  a  mistake  is  evident,  but  the  correct 
intended  offer  is  not,  you  may  permit  the  offeror  to  withdraw  the 
proposal. ttt    [G.L.   c . 149 ,  §44E(4)]. 


tFor  example,   the  omission  of  a  unit  price  figure  is  a  minor 
deviation  which  must  be  waived  if  the  intended  figure  is  readily 
ascertainable  from  other  figures  in  the  proposal. 

tt  For  example ,  an  offeror  might  mistakenly  insert  the  same  figure 
($1000)  both  as  a  unit  price  per  square  yard  of  carpeting  and  as  a  total 
price  for  100  square  yards.     One  of  the  figures  is  mistaken,  and  it  is 
evident  that  in  this  example  the  unit  price  should  be  $10.00.     The  offer 
should  be  corrected,  and  the  offeror  not  permitted  to  withdraw. 

ttt  For  example,   an  offeror  might  make  a  number  of  arithmetical  errors 
--  incorrectly  multiplying  unit  prices  by  estimated  quantities,  then 
adding  the  incorrect  subtotals  to  arrive  at  a  total  price.     The  mistakes 
would  be  evident,  but  the  intended  offer  is  not.     The  awarding  authority 
has  the  discretion  to  hold  the  offeror  to  the  bottom  line,  or  to  permit 
withdrawal  of  the  proposal. 
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The  Rating  Categories 


After  eliminating  the  non- responsive  proposals,  evaluators  then 
proceed  to  evaluate  responsive  proposals  according  to  the  statutory  scheme 
incorporated  in  c.149,  §44E(4) ,  which  requires  them  to  specify: 

1 .  A  rating  of  highly  advantageous ,  advantageous ,  not  advantageous , 
or  unacceptable  for  each  evaluation  criterion,  and  the  reason  for 
this  rating; 

2.  A  composite  rating,  and  the  reasons  for  this  rating; 

3.  Any  recommendations  for  revisions  to  the  proposed  plan  for 
providing  modular  buildings  which  should  be  obtained  by  negotiation 
prior  to  awarding  a  contract;  and 

4.  Whether  the  modular  buildings  were  or  will  be  manufactured  within 
the  commonwealth,  and  if  not,  whether  they  were  or  will  be 
manufactured  within  the  United  States. 

The  rating  system  embodied  in  this  legislation  discourages  assigning 
numerical  values  to  ratings.     The  evaluation  process  is  intended  to  allow 
awarding  authorities  some  flexibility  to  compare  proposals  on  their 
technical  merits,  but  does  not  call  for  evaluators  to  rank  proposals 
according  to  any  kind  of  point  system  which  purports  to  provide  a 
mathematically  precise  measure  of  quality. 

We  suggest  that  the  rating  categories  can  be  effectively  used  by 
evaluators  in  the  following  way.     For  most  evaluation  criteria,  the 
evaluators  should  use  only  two  of  the  four  rating  categories : 
"advantageous"  for  those  proposals  which  meet  the  standard  specified  in 
the  RFP;   "unacceptable"  for  those  which  fall  short  of  that  standard.  For 
each  criterion  on  which  a  proposal  is  rated  "unacceptable",  the  evaluators 
have  the  discretion  to  determine  whether  changes  in  the  offeror's  proposal 
would  render  it  "advantageous";  if  so,  the  evaluators  should  note  in  the 
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written  evaluation  the  necessary  changes.     The  award  of  a  contract  should 
be  conditioned  on  the  negotiation  of  the  changes  noted  in  the  evaluation, 
provided  the  offeror  agrees  to  make  these  revisions  without  increasing  the 
cost.    [G.L.  c.149,   §44E(4)].     For  example,  a  proposal  might  contain 
specifications  which  do  not  conform  fully  with  State  building  code 
requirements.     While  such  a  proposal  must  be  rated  "unacceptable"  with 
respect  to  compliance  with  the  building  code ,  the  proposal  need  not  be 
rejected  if  the  necessary  revisions  to  the  proposed  modulars  can  be 
negotiated  so  that  the  proposed  buildings  comply  with  the  code . 

For  some  criteria  spelled  out  in  the  RFP  you  may  afford  evaluators 
the  flexibility  to  consider  proposals  which  fall  in  between  a  standard  you 
identify  as  "advantageous"  and  a  minimum  requirement  below  which  the 
proposal  is  "unacceptable".     For  example,  you  may  state  in  the  RFP  that 
proposals  will  be  evaluated  according  to  the  offeror's  record  of 
compliance  with  deadlines  on  projects  listed  in  the  update  statement,  and 
that  a  proposal  will  be  rated  "advantageous"  if  all  recent  projects  were 
completed  substantially  on  schedule;   "not  advantageous"  if  most  but  not 
all  were  completed  substantially  on  schedule;  and  "unacceptable"  if  most 
were  not  completed  substantially  on  schedule. 

The  fourth  rating  category,  "highly  advantageous",  should  rarely  be 
used.     The  reason  is  that,  as  a  rule,  the  performance  specifications  and 
other  criteria  set  forth  in  your  RFP  should  be  an  accurate  description  of 
the  quality  of  construction  and  material  that  will  serve  your  needs .  A 
proposal  which  purports  to  offer  higher  quality  exceeds  your  needs.  It 
will  therefore  not  be  more  desireable  than  one  which  simply  meets  your 
standards;   "gold-plating"  will  not  justify  a  higher  price. 

In  rare  circumstances,  it  may  be  appropriate  to  pay  more  for  a 
modular  building  which  exceeds  your  minimum  standards.     If,  as  to  a 
specific  standard,  you  have  stated  clearly  in  the  RFP  that  a  proposal 
which  exceeds  this  standard  in  a  specified  way  is  desirable,  you  can  rate 
a  proposal  which  surpasses  your  minimum  standard  as  "highly  advantageous". 
If  you  use  this  rating  for  a  specific  standard,  the  evaluators  should 
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clearly  specify,   in  writing,  their  reasons  for  awarding  a  "highly 
advantageous"  rating,  explaining  why  and  to  what  extent  the  proposal 
exceeds  the  minimum  standard.     This  explanation  will  provide  a  basis  for 
determining  whether  you  should  pay  any  difference  in  price  between  this 
proposal  and  others.   (We  caution  you,  however,  to  avoid  the  use  of 
optional  features  as  a  system  of  awarding  "extra  credit"  to  offerors;  the 
use  of  options  invests  undue  discretion  in  the  evaluators  and  undermines 
the  basic  principles  of  fair  and  open  competition.) 

Once  ratings  have  been  assigned  on  each  criterion,  evaluators  should 
assign  an  overall  rating  for  each  proposal.     The  evaluators  should  explain 
in  writing  their  reasons  for  their  composite  rating  of  each  proposal.  The 
reasons  should  reflect  the  relative  importance  of  the  evaluation  criteria. 

If  any  criterion  identified  in  the  RFP  has  been  rated  "unacceptable", 
the  overall  rating  should  likewise  be  "unacceptable"  --  unless  the 
evaluators  have  identified  revisions  which  should  be  negotiated  to  render 
the  proposal  "advantageous  "  which  respect  to  that  criterion.  The 
proposal  might  in  that  event  be  assigned  a  conditional  overall  rating  of 
"advantageous";     what  makes  the  rating  conditional  is  that  the  specified 
revision  must  be  successfully  negotiated  prior  to  the  award  of  a  contract. 

A  proposal  with  one  or  more  ratings  in  the  category  "not 
advantageous"  may  be  assigned  the  composite  rating  of  "not  advantageous." 
A  proposal  evaluated  as  "not  advantageous"  overall  should  be  selected  only 
if  the  offeror  has  proposed  a  significantly  lower  price  than  other,  higher 
rated  proposals,  and  this  cost  difference  justifies  accepting  it  in  spite 
of  the  less  than  "advantageous"  grade.     The  reasons  for  a  "not 
advantageous"  overall  rating  should  therefore  spell  out  the  evaluators' 
conclusions  about  the  extra  risks  or  disadvantages  of  the  proposal  in 
order  to  provide  a  basis  for  deciding  whether  a  low  price  should  result  in 
awarding  the  contract  to  that  offeror. 

On  the  other  hand,  a  composite  rating  of  "highly  advantageous" 
suggests  that  it  would  be  worthwhile  to  pay  a  somewhat  higher  price  than 
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the  best  offer  from  any  proposal  rated  "advantageous".     Therefore,  the 
reasons  for  an  overall  rating  of  "highly  advantageous"  should  spell  out 
the  evaluators '  conclusions  about  the  extra  benefits  of  the  "highly 
advantageous"  proposal,   to  provide  a  basis  for  deciding  whether  a 
significantly  higher  price  is  worth  paying.     Two  points  bear  emphasizing: 
First,  evaluators  should  not  assign  a  rating  of  "highly  advantageous"  to 
any  criterion  unless  the  RFP  identifies  a  basis  for  a  "highly 
advantageous"  rating  for  that  criterion.     Second,  a  composite  rating  of 
"highly  advantageous"  is  inappropriate  unless  the  proposal  has  received  a 
"highly  advantageous"  rating  on  at  least  one  evaluation  criterion. 

If  all  acceptable  proposals  receive  an  overall  rating  of 
"advantageous",  the  contract  should  ordinarily  be  awarded  to  the  proposal 
offering  the  lowest  price.     This  is  a  rule  of  common  sense.     If  two 
proposals  are  both  "advantageous"  --  that  is,  they  both  meet  all  of  your 
needs  --  then  the  clearest  and  most  practical  way  to  distinguish  the 
better  proposal  is  by  price. 

Using  the  Update  Statement 

In  the  evaluation,  you  should  focus  on  the  information  provided  by 
each  offeror  in  its  DCPO  update  statement.     This  form  contains  information 
and  references  for  recently  completed  and  current  projects.     An  awarding 
authority  may,  and  should,  contact  these  references  to  learn  about  the 
offeror's  performance  on  these  projects.     The  evaluators  have  the 
discretion  to  decide,  based  solely  on  information  obtained  from  the  update 
statement  and  from  these  references,  that  the  offeror  lacks  the  necessary 
qualifications  to  complete  the  project  successfully,  and  is  therefore  not 
a  responsible  offeror.    [G.L.  c.149,   §44A(1).     Should  you  decide  to 
disqualify  an  offeror,  the  reasons  should  be  documented  in  the  evaluation. 

Alternatively,  a  review  of  the  update  statement  may  raise  doubts 
about  an  offeror's  qualifications,  but  the  evaluators  may  decide  that 
disqualification  is  not  warranted.     The  modular  procurement  procedures 
allow  evaluators  to  assign  ratings  to  offerors'  qualifications  (provided 
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the  RFP  specifies  what  standards  you  will  apply,  based  on  information  in 
the  update  statement)  and  to  consider  the  relative  ratings  in  this 
category  when  you  choose  the  most  advantageous  proposal. 

It  is  important  to  note  that  the  DCPO  certificate  of  eligibility  and 
the  update  statement  information  are  the  only  permissible  measures  of  an 
offeror's  qualifications.     The  State's  contractor  pre-qualif ication  system 
is  designed  to  provide  fair  and  uniform  standards  for  ensuring  that  all 
contractors  performing  work  on  public  building  projects  have  the  necessary 
skills,  experience,  and  integrity.     Your  modular  building  RFP  cannot 
specify  additional  contractor  qualification  standards,  such  as  some 
"number  of  years  experience  in  modular  construction" . 

Price 

Price  proposals  must  be  evaluated  separately. *     Evaluatorstt  will 
first  determine  whether  each  price  proposal  meets  the  submission 
requirements  and  includes  the  required  bid  deposit.     Non- responsive  price 
proposals  must  be  eliminated  from  consideration.     Evaluators  will  then 
compare  the  proposal  price  with  the  single  project  maximum  on  the 
offeror's  DCPO  certificate  of  eligibility,  and  with  the  offeror's 
aggregate  rating  limit,  to  ascertain  whether  the  offeror  is  eligible  for  a 
contract  award. 

The  goal  of  the  evaluation  will  be  to  ensure  that  each  proposal 
under  consideration  complies  with  all  program  requirements,  that  the 
quality  of  the  modular  building  components,  systems,  equipment,  and 
materials  in  each  proposal  meets  minimum  standards,  and  that  each 

tYou  may  defer  opening  the  price  proposals  until  the  technical 
proposals  have  been  evaluated.     Alternatively  --  in  order  to  avoid  the 
wasted  effort  of  fully  evaluating  the  technical  proposal  of  an  offeror 
whose  price  proposal  is  non- responsive  --  you  may  have  price  proposals 
opened  and  reviewed  for  responsiveness.     This  review  must  be  conducted  by 
people  other  than  the  evaluators  of  the  technical  proposals. 

ttunless  and  until  the    evaluation  of  technical  proposals  is 
complete,  you  cannot  use  the  same  people  to  evaluate  technical  and  price 
submissions. 
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contractor  has  the  necessary  qualifications  to  complete  the  project 
successfully.     In  general,   the  proposal  which  meets  all  of  your 
requirements  (or  would  meet  those  requirements  with  the  revisions  noted  in 
the  evaluation)  at  the  lowest  cost  will  be  the  most  advantageous 
proposal . t 

Step  4:     Negotiate  and  Award  the  Contract 

The  awarding  authority  may  condition  the  award  on  successful 
negotiation  of  any  revisions  recommended  in  the  evaluation,  as  discussed 
in  the  previous  section.     You  should  note  that  these  negotiations  are 
limited  in  scope.     The  only  items  that  are  subject  to  negotiation  are  the 
specific  revisions  noted  by  the  evaluators  during  the  evaluation  process. 
Contract  terms,  scope  of  work,  and  price  are  not  subject  to  negotiation. 
The  awarding  authority  cannot  agree  to  pay  more  than  the  offeror's 
proposal  price  for  changes  needed  to  make  the  proposal  comply  with  the 
performance  specifications  or  other  minimum  standards  set  by  the  RFP. 
[G.L.  c.149,  §44E(4)].     Nor  can  the  awarding  authority  adjust  the  price 
indirectly  (for  example,  by  reducing  the  scope  of  work,  or  of  the 
contractor's  responsibilities,  or  the  quality  of  the  product).     To  allow 
one  offeror  to  change  a  firm,  fixed  price  or  any  other  term  of  the  RFP 
would  violate  the  precepts  of  fair  competition. 

If  any  of  the  proposal  revisions  recommended  by  the  evaluators  are 
not  included  in  the  contract,  the  reasons  for  omitting  them  must  be  stated 
in  writing.    [G.L.  c.149,  §44E(4)]. 

If  the  contract  is  not  awarded  to  the  offeror  who  submitted  the 
lowest  price,  the  awarding  authority  must  explain  the  reasons  for  the 

tG.L.  c.149,  §44E(4)  requires  an  awarding  authority  to  give 
preference,  other  considerations  being  equal,  first  to  modular  buildings 
manufactured  within  Massachusetts,  and  second  to  modular  buildings 
manufactured  outside  of  Massachusetts  but  within  the  United  States.     As  a 
practical  matter,  it  is  unlikely  that  two  proposals  will  be  equally 
advantageous  in  all  respects,  including  price.     For  this  reason,  the 
geographic  preference  will  rarely  be  the  decisive  factor  in  selecting  a  pr 
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award  in  writing,  and  must  maintain  this  explanation  in  its  files  for  at 
least  six  years  from  the  date  of  final  payment  under  the  contract.  [G.L. 
c.149,  §44E(4)]. 

Under  the  State  building  code  regulations,   the  plans  for  a  modular 
building  must  be  reviewed  and  approved  by  a  licensed  Third  Party 
Inspection  Agency  before  a  building  permit  can  be  issued.   [780  C.M.R. 
111.4].     We  recommend  that  the  contract  award  be  conditioned  upon  the 
contractor's  obtaining  third  party  approval  of  the  plans  within  a  set 
period  of  time  (30  to  60  working  days  is  within  reason)  after  notification 
of  contract  award. *    The  contractor  must  make  any  revisions  in  the  plans 
necessary  to  obtain  third-party  approval,  and  cannot  increase  the  proposal 
price  to  cover  the  cost  of  required  changes . 

The  Construction  Phase 

The  role  of  the  awarding  authority  in  overseeing  the  site  preparation 
work,   the  construction  of  foundations,  the  installation  and  assembly  of 
the  modular . units ,  and  the  attachment  to  utilities  should  closely  parallel 
the  supervision  of  a  conventional  construction  project.     Chapter  Five  of 
this  manual  presents  a  discussion  of  the  construction  phase  of  a  building 
project,  which  can  also  serve  as  a  useful  guide  for  supervising  a  modular 
proj  ect . 

You  should  bear  in  mind  that  in  a  conventional  construction  project, 
the  design  contract  often  calls  for  the  architect  to  play  a  role  in  the 
project  supervision  and  interpretation  of  specifications  during  the 
construction  phase.     Similarly,  in  a  modular  project,  it  may  be  advisable 
to  hire  a  project  manager  who  is  knowledgeable  and  experienced  in  modular 
construction,  to  ensure  that  specifications  are  followed.     The  designer 

tit  will  generally  take  up  to  30  days  and  sometimes  longer  for  a 
review  of  the  plans  and  approval  by  the  Third  Party  Inspection  Agency.  In 
planning  a  modular  project,  you  should  allow  adequate  time  for  this  review 
between  the  selection  of  a  proposal  and  the  award  of  the  contract. 
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selection  procedures  described  in  Chapter  2  of  this  manual  apply  to  the 
hiring  of  a  project  manager. 

More  Questions  and  Answers 

Do  we  have  to  follow  the  modular  procurement  procedures  if  ve  decide  to 
have  a  modular  building  installed  under  a  lease  arrangement .  rather  than 
purchasing  it? 

Yes.     The  modular  statute  defines  "procurement"  to  include  buying, 
purchasing,  or  otherwise  acquiring  and  installing  a  modular  building. 
Even  if  the  acquisition  and  installation  of  the  building  is  accomplished 
through  a  lease,  the  procurement  procedures  will  apply.     [G.L.  c.149, 
§44E(4)].     All  of  the  terms  and  conditions  of  any  such  lease  arrangement 
must  be  included  in  the  RFP. 

If  you  request  proposals  for  the  lease  or  lease/purchase  of  modulars , 
two  possible  complications  may  arise  with  respect  to  price  comparison: 

(1)  The  price  proposals  for  leased  modulars  will  consist  of  a  series 
of  payments  over  a  given  period  of  time.     In  order  to  compare  the 
price  proposals  realistically,  you  will  have  to  use  a  formula  for 
calculating  the  discounted  present  value  for  payments  to  be  made  over 
time.     The  formula  should  be  included  in  the  RFP. 

(2)  You  cannot  solicit  prices  for  different  lease  periods.  For 
example,  you  cannot  ask  offerors  to  provide  price  alternatives  for 
one  year,  two  years,  and  three  years.     This  kind  of  solicitation  in 
effect  leaves  open  a  significant  specification  --  the  duration  of  the 
lease  --  until  the  offers  have  been  unveiled.     Fair  competition  is 
impossible  when  a  specification  is  finally  determined  only  after  the 
proposals  are  opened. 
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Must  ve  follow  the  formal  proposal  procedures  for  modular  construction  In 
an  emereencv  situation? 

The  normal  proposal  procedures  can  be  dispensed  with  only  for  the 
work  that  is  necessary  to  preserve  the  health  or  safety  of  persons  or 
property  in  an  extreme  emergency.     [G.L.  c.149,  §44A(4) ] .     The  prior 
approval  of  DCPO  is  required  unless  the  urgency  of  situation  makes  it 
impossible  to  contact  DCPO  in  advance.     In  that  event,  emergency  work  can 
be  started,  but  DCPO  must  be  notified  as  soon  as  possible. 

You  should  note  that  not  every  urgent  situation  meets  the  statutory 
definition  of  an  emergency.     See  pages  55  -  56  of  this  manual  for  more 
information  on  what  constitutes  an  emergency  for  the  purpose  of  waiving 
competitive  bidding  or  proposal  requirements. 

How  should  we  award  contracts  for  the  repair  or  maintenance  of  an  existing 
modular  building? 

The  designer  selection  and  construction  bidding  laws  described  in 
Chapters  2,  3,  and  4  of  this  manual  must  be  followed  for  repair 
or  maintenance  of  modular  buildings  (unless  the  work  is  performed  under  a 
warranty  agreement  included  in  the  original  procurement) 


V 
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THIS  DOCUMENT  IS  A  MODEL  REQUEST  FOR  PROPOSALS  FOR  MODULAR  CONSTRUCTION. 
THE   [BRACKETED]    INFORMATION  IS  PROVIDED  AS  INSTRUCTIONS  AND  SHOULD  NOT 
FORM  THE  TEXT  OF  AN  RFP . 


MODEL  REQUEST  FOR  PROPOSALS  FOR 
MODULAR  CONSTRUCTION 

Part  I  --  Introduction 

Pursuant  to  G.L.   c.149,   §44E(4) ,   the  Town/City  of    requests 

proposals  from  qualified  contractors  for  the  design,  prefabrication,  site 
assembly/installation,  and  all  services  required  to  complete  and  deliver 
  modular  building  units  ready  for  use  and  occupancy. 

The  Town/City  will  consider  only  responsive  proposals  from 
responsible  contractors  for  a  contract  award.     A  responsive  proposal  is 
one  which  complies  fully  with  all  submission  requirements  stated  in  Part 
IV  of  this  Request  for  Proposals  (RFP) .     Any  proposal  which  does  not 
comply  with  all  submission  requirements  will  be  rejected  as  non- 
responsive.     A  responsible  contractor  is  one  who  demonstrably  possesses 
the  skill,  ability,  and  integrity  necessary  to  faithfully  perform  the  work 
called  for  in  this  procurement,  judged  solely  on  the  basis  of  the 
contractor's  DCPO  Certificate  of  Eligibility  for  modular  construction,  and 
information  about  the  contractor's  performance  on  recent  and  current 
projects,  which  must  be  listed  in  the  DCPO  Update  Statement. 

Each  responsive  proposal  from  a  responsible  contractor  will  be 
evaluated  solely  according  to  the  criteria  set  forth  in  Part  V  of  this 
RFP,   "Evaluation  Criteria".     Each  proposal  will  be  assigned  a  rating  of 
HIGHLY  ADVANTAGEOUS,  ADVANTAGEOUS,  NOT  ADVANTAGEOUS,   or  UNACCEPTABLE  with 
respect  to  each  criterion,  and  the  reasons  for  each  rating  will  be  set 
forth  in  writing.     A  composite  rating  for  each  proposal  will  be  set  forth 
in  writing,  along  with  the  reasons  for  the  rating.     The  evaluation 
committee  will  determine  the  most  advantageous  proposal  from  a  responsible 
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THE   [BRACKETED]   INFORMATION  IS  PROVIDED  AS  INSTRUCTIONS  AND  SHOULD  NOT 
FORM  THE  TEXT  OF  AN  RFP. 

and  responsive  offeror,  taking  into  consideration  price  and  ratings  on  the 
evaluation  criteria  contained  in  this  RFP.     If  the  contract  is  awarded  to 
an  offeror  who  did  not  submit  the  lowest  price,  the  evaluation  committee 
will  set  forth  a  written  explanation  of  the  reasons  for  the  award. 

In  determining  the  most  advantageous  proposal,   the  Town/City  shall 
give  preference,  other  considerations  being  equal,  first  to  modular 
buildings  manufactured  within  Massachusetts,  and  second  to  modular 
buildings  manufactured  outside  of  Massachusetts  but  within  the  United 
States . 

Proposals  will  not  be  opened  publicly,  but  will  be  opened  in  the 
presence  of  one  or  more  witnesses  at  the  time  stated  below.     The  contents 
of  proposals  shall  remain  confidential,  and  shall  not  be  disclosed  to 
competing  offerors  until  the  completion  of  the  evaluation,  or  until  the 
maximum  time  for  acceptance,  as  stated  below.     At  the  opening  of 
proposals,  the  Town/City  shall  prepare  a  register  of  proposals  for  public 
inspection. 

An  offeror  may  correct,  modify,  or  withdraw  a  proposal  by  written 
notice  received  in  the  office  designated  herein  for  proposal  submission 
prior  to  the  time  set  for  the  opening  of  proposals.     After  the  opening,  a 
contractor  may  not  change  the  price  or  any  other  provision  of  the  proposal 
in  a  manner  prejudicial  to  the  interest  of  the  Town/City,  or  to  fair 
competition.     The  Town/City  shall  waive  minor  informalities  or  allow  the 
offeror  to  correct  them.     If  a  mistake  and  the  intended  offer  are  clearly 
evident  on  the  face  of  the  document,   the  Town/City  shall  correct  the 
mistake  to  reflect  the  intended  correct  offer  and  so  notify  the  offeror  in 
writing,  and  the  offeror  may  not  withdraw  the  offer.     The  Town/City  may 
permit  an  offeror  to  withdraw  an  offer  if  a  mistake  is  clearly  evident  on 
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the  face  of  the  document  but  the  intended  correct  offer  is  not  similarly 
evident . 

Each  proposal  submitted  in  response  to  this  RFP  is  subject  to  all  of 
the  contract  terms  set  forth  in  Part  VI,   "Contract  Terms",   and  any 
contract  awarded  will  incorporate  all  of  these  contract  terms. 

The  Town/City  reserves  the  right  to  cancel  this  procurement  at  any 
time  before  a  contract  is  executed  and  approved,   in  which  event  the 
Town/City  will  reject  all  proposals  received  in  response  to  this  RFP. 

All  proposals  are  to  be  submitted  no  later  than  the  deadline  stated 
in  Part  IV,   "Submission  Requirements",   and  the  non-price  submissions  will 
be  opened  at  that  time.     Every  proposal  must  be  in  two  parts,   submitted  in 
two  separate,  clearly  marked,  sealed  envelopes:     1.  non-price  information, 
and  2.  price,   in  accordance  with  all  submission  requirements  set  forth  in 
Part  IV  of  this  RFP.     LATE  PROPOSALS  WILL  NOT  BE  ACCEPTED. 

The  Town/City  shall  award  a  contract  by  written  notice  to  the 

selected  offeror  by  no  later  than   ,  unless  the  time  for  contract 

award  is  extended  by  mutual  agreement  between  the  Town/City  and  the 
selected  offeror.     The  award  of  a  contract  will  be  conditioned  on  the 
contractor  obtaining  the  approval  of  the  modular  building  plans  by  a 

licensed  Third  Party  Inspection  Agency  within    days  from  the  date  of 

notification  of  award.  The  contractor  will  make  all  revisions  required  to 
obtain  plan  approval  without  increasing  the  proposal  price. 

Work  is  to  start    days  from  the  date  of  notification  of  award 

under  this  RFP,  and  the  contractor's  performance  under  the  contract  must 
be  completed  within    days  from  the  date  of  notification  of  award. 
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All  inquiries  from  prospective  offerors  concerning  this  RFP  must  be 

submitted  in  writing  and  addressed  to   .     Inquiries  must  be 

received  no  later  than   .     All  responses  to  questions  shall  be  in 

writing  and  will  be  simultaneously  distributed  to  all  recipients  of  the 
RFP,  and  made  available  to  all  interested  parties. 


Part  II  --     Program  Summary 


[The  Program  Summary  will  include  a  description  of  the  space  needed, 
its  function,  minimum  area,  and  any  special  requirements.     This  section 
will  also  refer  to  the  program  itself,  which  should  be  appended  to  the 
RFP.     See  page  75  of  this  chapter  for  a  discussion  of  the  information  to 
be  included  in  this  section. ] 


Part  III  --  Scope  of  Work 

The  contractor's  responsibilities  will  include  all  of  the  following: 

[This  section  will  completely  describe  the  scope  of  the  work  under 
the  contract,  which  may  include  some  or  all  of  the  following  work: 

*  Design  and  fabrication  of  modular  units  in  accordance  with  all 
performance  specifications  set  forth  in  Part  V  of  this  RFP,  and 
in  accordance  with  all  program  requirements  and  applicable 
building  codes; 

*  Site  design  in  accordance  with  all  performance  specifications  se 
forth  in  Part  V  of  this  RFP,  and  in  accordance  with  all  program 
requirements  and  applicable  building  codes; 
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*  All  site  clearance  and  site  preparation  work,   including  grading, 
tree  and  stump  removal,  and  relocation  of  power  lines  and 
underground  utilities,   if  required; 

*  Construction  of  concrete  footings  in  accordance  with  the 
performance  specificat  ions  set  forth  in  Part  V  of  this  RFP; 

*  Delivery  of  all  modular  units  and  construction  materials  to  the 
construction  site; 

*  Obtaining  all  permits  required  for  the  transportation  of  modular 
units  from  the  factory  to  the  construction  site; 

*  Obtaining  review  and  approval  of  all  plans  by  a  licensed  Third 
Party  Inspection  Agency; 

*  Obtaining  all  required  building  permits; 

*  Complete  installation  and  assembly  of  modular  units  in  accordance 
with  all  performance  specifications  in  Part  V  of  this  RFP  and  all 
applicable  building  codes; 

*  The  connection  of  all  electrical,  water,  and  sanitary  service; 

*  Obtaining  all  use  and  occupancy  permits; 

*  Finish  grading  and  removal  of  all  debris  from  the  site; 

*  All  repairs  and  corrective  work  required  by  applicable 
warranties . ] 


Part  IV  --  Submission  Requirements 

[This  section  will  include  instructions  for  submitting  a  responsive 
proposal.     It  should  list  all  documents  and  information  that  each  proposal 
must  contain.]       The  Town/City  will  review  all  proposals,  and  identify  any 
proposals  which  do  not  meet  the  submission  requirements  set  forth  in  this 
section.     Such  proposals  will  be  deemed  non- responsive ,  and  will  be 
rej  ected. 
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All  proposals  are  to  be  delivered  to  ,  no  later  than 

  a.m.,  on   .     Non-price  submissions  will  be  opened  at  that  time. 

The  Town/City  will  select  a  contractor  no  later  than   .  LATE 

PROPOSALS  WILL  NOT  BE  ACCEPTED. 

[If  a  pre-proposal  meeting  and/or  site  visit  is  required,  the 
following  information  must  be  provided. ] 

A  pre-proposal  meeting  will  be  held  at   ,  on   at   a.m. 

Attendance  at  this  pre-proposal  meeting  is  mandatory,  and  any  proposal 
submitted  by  an  offeror  who  was  not  present  at  this  meeting  will  be 
rejected  as  non- responsive . 

All  offerors  are  required  to  visit  the  site  before  submitting  a 
proposal.       Submission  of  a  proposal  constitutes  an  acknowledgement  that 
the  offeror  has  examined  the  site  and  is  familiar  with  existing 
conditions . 

Every  proposal  must  be  in  two  parts,  submitted  in  two  separate, 
clearly    marked,   sealed  envelopes:   1.  non-price  information,   and  2.  price 

The  following  information  must  appear  on  each  envelope: 
Contractor's  Name: 
Project  Name: 

Either  "Non-price  Submission",  or  "Price  Submission". 

The  non-price  submission  for  every  proposal  must  consist  of  the 
following  documents,  and  any  proposal  which  does  not  contain  all  of  these 
documents  will  be  rejected  as  non-responsive: 

1.     Current  Certificate  of  Eligibility  for  Modular/Prefab 
Construction,  DCPO  Form  CQ7  (DCPO,  One  Ashburton  Place,  Boston,  MA 

02108) . 
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2.  Contractor  Eligibility  Update  Statement,  DCPO  Form  CQ3  (DCPO,  One 
Ashburton  Place,  Boston,  MA  02108). 

3 .  Certification  by  the  State  Board  of  Building  Regulations  and 
Standards,  showing  that  the  manufacturer  of  the  modular  buildings 
meets  State  building  code  requirements. 

4.  A  set  of  detailed  plans  and  specifications  for  the  proposed 
modular  buildings.     Proposals  must  include  all  manufacturer's 
specifications  governing  the  materials  and  equipment  used  in  the 
modular  buildings.     The  plans  submitted  with  each  proposal  must 
provide  all  drawings  necessary  to  portray  to  the  Town/City  all 
pertinent  design  details  of  the  modular  buildings  and  the  passageways 
connecting  them  to  existing  buildings,  including: 

(a)  An  installation  plan  showing  the  proposed  accurate 
location  of  the  modular  buildings  on  the  property  with 
appropriate  tie  dimensions  to  the  existing  buildings;  an 
indication  of  the  locations  on  the  modular  buildings  at 
which  utility  service  connections  are  proposed;   locations  of 
existing  utility  services  to  which  the  proposed  modular 
buildings  can  be  connected. 

(b)  Mounting  plans  and  details. 

(c)  Architectural  type  floor  plans. 

(d)  Factory  plans  and  details  of  passageway  elements  and 
entrance  ramps . 

(e)  Factory  plans  and  details  of  manufacture  of  structural 
elements  including  floors,  walls,  and  roof. 

(f)  Factory  plans  and  details  of  service  appurtenances 
including  electrical,  plumbing,  HVAC,  fire  protection,  and 
communications  systems.     Such  details  must  include  all  light 
fixtures,  outlets,  switches,  controls,  smoke  detectors,  and 
location  and  capacity/rating  of  all  equipment,  fixtures,  and 
appliances . 
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(g)  Factory  details  of  windows  and  doors. 

(h)  Factory  finish  details  for  wall  finishes,  floor 
finishes,  exterior  skin  finish,  and  trim. 

5.  The  complete  terms  of  all  warranties  provided  by  the  manufacturer 
or  by  the  offeror  relative  to  the  design,  manufacture,  and 
installation  of  the  modular  buildings,  including  both  general 
warranties,  and  special  warranties  associated  with  particular 
components  and  equipment. 

6.  Certification  of  financial  interest  disclosure  and  of  non- 
collusion,  signed  and  submitted  on  Form           appended  to  this  RFP. 

7 .  Certification  that  the  offeror  can  furnish  labor  that  can  work  in 
concert  with  other  elements  of  labor  employed  at  the  installation 
site,  signed  and  submitted  on  Form           appended  to  this  RFP. 

8.  Certification  of  compliance  with  the  registration  requirements 
for  foreign  corporations,  under  G.L.  c.30,  §39L,  signed  and  submitted 
on  Form           appended  to  this  RFP. 

9.  Certification  of  compliance  with  State  tax  laws,  as  required  by 

G.L.  c.62C,  §49A,  signed  and  submitted  on  Form         appended  to  this 

RFP. 

10.  Certification  that  the  proposed  modular  buildings  will  be  (1) 
manufactured  within  Massachusetts,  or  (2)  manufactured  outside  of 
Massachusetts  but  within  the  United  States,  or  (3)  manufactured 

outside  of  the  United  States,  signed  and  submitted  on  Form  appended 

to  this  RFP. 
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11.  Certification  that  the  proposed  modular  building  plans  comply 
with  all  building  codes;  that  the  offeror  will,  if  accepted  for  a 
contract  award,  obtain  approval  of  the  plans  by  a  licensed  Third 

Party  Inspection  Agency  within           working  days  of  the  notice  of 

award;  and  that  the  offeror  will  make  any  revision  required  to  obtain 
such  approval  without  increasing  the  proposal  price,  signed  and 
submitted  on  Form        appended  to  this  RFP. 

12.  Letter  of  transmittal,  signed  by  an  individual  authorized  to 
bind  the  offeror  contractually,  certifying  that  the  offeror  will,  if 
accepted  for  a  contract  award,  execute  a  contract  in  accordance  with 

the  terms  of  this  proposals  within           working  days  of  the  notice  of 

award,  and  will  furnish  to  the  Town/City  a  payment  bond  and  a 
performance  bond,  each  in  the  sum  of  the  contract  price,  as  required 
by  G.L.  c.149,  §44E,  signed  and  submitted  on  Form        appended  to  this 
RFP. 

13.  Certification  that  the  offeror,   if  awarded  a  contract,  will 

guarantee  completion  of  all  work  required  within           days  from  the 

date  of  notification  of  award,  signed  and  submitted  on 

Form  appended  to  this  RFP. 

The  price  submission  for  every  proposal  must  consist  of  the  following 
documents ,  and  any  proposal  which  does  not  contain  all  of  these  documents 
will  be  rejected  as  non- responsive : 

1.     A  firm,  fixed  price  which  includes  the  furnishing  of  all 
materials,  services,  labor,  performance  and  payment  bonds,  insurance, 
and  other  costs  incurred  in  the  performance  the  contract,  signed  by 
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an  individual  authorized  to  bind  the  offeror  contractually,  and 

submitted  on  Form        appended  to  this  RFP. 

2.     A  bid  deposit,   in  the  amount  of   %  of  the  total  contract  price, 

in  the  form  of  . 


Part  V  --  Evaluation  Criteria 

Proposals  which  meet  all  of  the  submission  requirements  in  Part  IV  of 
this  RFP  will  be  evaluated  and  rated  solely  on  the  basis  of  the  evaluation 
criteria  contained  in  this  section.     In  evaluating  each  proposal,  the 
evaluation  committee  shall  assign  a  rating  of  HIGHLY  ADVANTAGEOUS, 
ADVANTAGEOUS,  NOT  ADVANTAGEOUS ,  or  UNACCEPTABLE  for  each  of  the  criteria. 
A  rating  of  ADVANTAGEOUS  shall  be  given  when  a  proposal  meets  the 
standards  set  forth  in  the  evaluation  criteria.     A  rating  of  UNACCEPTABLE 
shall  be  assigned  to  a  proposal  which  does  not  meet  evaluation  standards 
and  which  cannot  be  accepted  without  revisions  in  the  proposal.  The 
evaluation  committee  may  identify  any  revisions  necessary  to  change  a 
rating  on  a  criterion  from  UNACCEPTABLE  to  ADVANTAGEOUS  and  shall  specify 
such  changes  in  writing.     The  award  of  a  contract  to  any  offeror  whose 
proposal  was  rated  UNACCEPTABLE  with  respect  to  one  or  more  criteria  will 
be  conditioned  on  the  negotiation  of  the  revisions  recommended  by  the 
evaluation  committee  at  no  increase  in  the  proposed  price.     A  rating  of 
NOT  ADVANTAGEOUS  or  HIGHLY  ADVANTAGEOUS  will  be  assigned  only  on  criteria 
which  this  RFP  specifically  notes  may  receive  these  ratings.     A  proposal 
will  be  not  be  rated  higher  than  ADVANTAGEOUS  for  offering  features  in 
addition  to  those  requested  in  the  RFP  or  for  exceeding  the  standards 
specified  in  the  evaluation  criteria. 
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The  evaluation  committee  shall  determine  a  composite  rating  of  HIGHLY 
ADVANTAGEOUS,  ADVANTAGEOUS,  NOT  ADVANTAGEOUS,   or  UNACCEPTABLE  for  each 
proposal.     Each  composite  rating  shall  be  justified  in  writing.     After  a 
composite  rating  has  been  determined  for  each  proposal  on  the  basis  of  the 
evaluation  criteria  in  this  section,  the  evaluation  committee  shall  review 
the  price  proposals  and  determine  the  most  advantageous  proposal ,  taking 
into  consideration  the  ratings  on  all  evaluation  criteria  and  the  price. 
If  the  evaluation  committee  selects  a  proposal  which  is  not  the  least 
expensive,   the  evaluation  committee  shall  explain  in  writing  why  the  added 
benefits  of  the  proposal  justify  the  higher  fee  proposed  by  the  offeror. 

Each  responsive  proposal  will  be  assigned  a  rating  for  each  of  the 
following  evaluation  criteria: 

[This  section  must  include  all  criteria  by  which  proposals  will 
be  evaluated.     The  following  categories  of  criteria  are 
recommended  for  the  typical  municipal  procurement.] 

1.     The  offeror's  qualifications  to  perform  the  work,   to  be  evaluated 
solely  on  the  basis  of  performance  on  projects  undertaken  or 
completed  after  the  most  recent  renewal  of  the  contractor's  DCPO 
Certificate  of  Eligibility.     Proposals  will  be  assigned  a  rating  for 
each  of  the  following  criteria  in  this  category: 

(a)  Finished  product  quality  and  compliance  with  construction 
•  specifications. 

(b)  Completion  of  project  within  budget. 

(c)  Compliance  with  project  schedule. 

For  each  of  the  criteria  in  this  category,  a  proposal  will  be  rated 
ADVANTAGEOUS  if  the  offeror's  performance  on  all  projects 
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substantially  complies  with  contract  requirements;  NOT  ADVANTAGEOUS 
if  the  offeror's  performance  on  most  but  not  all  projects 
substantially  complies  with  contract  requirements;  and  UNACCEPTABLE 
if  the  offeror's  performance  on  most  projects  does  not  substantially 
comply  with  contract  requirements. 

2 .  Compliance  with  all  applicable  building  code  requirements . 
Proposals  which  meet  all  building  code  requirements  will  be  rated 
ADVANTAGEOUS;  proposals  which  fail  to  meet  any  requirement  will  be 
rated  UNACCEPTABLE. 

3.  Compliance  with  all  performance  specifications  listed  in  this 
section.     Proposals  which  meet  all  performance  specifications  will  be 
rated  ADVANTAGEOUS;  proposals  which  fail  to  meet  any  performance 
specification  will  be  rated  UNACCEPTABLE. 

[The  RFP  must  specify  in  detail  all  standards  for  evaluating  the 
acceptability  of  construction  materials,  fixtures,  and  systems,  based  on 
performance  ratings  which  measure  such  qualities  as  strength,  capacity, 
durability,  f lammability ,  R-value,  etc.     Performance  specifications  should 
be  prepared  with  close  attention  to  the  State  building  code  requirements 
for: 

Foundations,  or  concrete  footings,  anchoring  and  skirting. 
Exterior  stairs,  entrance  ramps,  and  corridors. 

Floors  -  joists,  bottom  board,  insulation,  subflooring,  weight  load 
capacity,  floor  coverings. 

Walls  -  studs,   insulation,  composition,  siding,  weight  load  capacity, 
wind  load  capacity,  ceiling  height,  sound  proofing,  interior 
finishes . 

Roof  -  composition,  sheathing,  framing,  weight  load  capacity,  pitch, 
insulation,  eaves  and  downspouts,  ceiling  materials. 
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Doors  -  number,   size,  construction  of  frames,  materials, 
weathers tripping ,   lockset  and  hardware  details. 

Windows  -  number,   size,  construction  of  frames,  glazing, 
weathers tripping ,   screens   ,   lock  and  hardware  details. 

HVAC  Systems  -  functional  requirements  for  and  description  of 
heating,  ventilation,  and  cooling  systems. 

Plumbing  -  requirements  for  supply,  waste,  and  vent  lines,  and 
fittings;  size,  type,  and  capacity  of  water  heaters,  description  of 
plumbing  fixture  requirements,   including  sinks,  water  closets,  water 
fountains . 

Electrical  Systems  -  service  requirements,   capacity,  outlets. 

Lighting  -  illumination  requirements ,   type  of  fixtures . 

Fire  Protection  -  alarms,   smoke  detectors,   sprinkler  systems. 

Miscellaneous  -  communication  systems,  exit  signs,   tack  boards, 
chalkboards,  special  features.] 


4.  Compliance  with  warranty  specifications  contained  in  this 
section.     Proposals  which  meet  all  warranty  specifications  will  be 
rated  ADVANTAGEOUS ;  proposals  which  fail  to  meet  any  warranty 
specification  will  be  rated  UNACCEPTABLE. 

[The  awarding  authority  should  specify  warranty  terms  relative  to  the 
entire  product  and  installation,  as  well  as  special  warranties 
associated  with  particular  components  or  equipment.] 

5.  Compliance  with  all  program  requirements.     Proposals  which  meet 
all  program  requirements  will  be  rated  ADVANTAGEOUS ;  proposals  which 
fail  to  meet  any  program  requirement  will  be  rated  UNACCEPTABLE. 

[The  awarding  authority  should  refer  to  the  building  program,  which 
should  be  attached  and  incorporated  by  reference  to  the  RFP.] 
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Part  VI  --  Contract  Terms 


[All  contract  terms  and  conditions  must  be  included  in  the  RFP.  Each 
municipality  should  request  its  legal  counsel  to  develop  a  standard 
contract  for  modular  procurement,  which  will  be  a  complex  document.  See 
pages  81  -  82  of  this  chapter  for  a  discussion  of  some  contract  provisions 
you  should  be  aware  of. 

Contract  terms  are  not  subject  to  negotiation.     It  is  not  permissible 
to  request  offerors  to  propose  a  contract,  or  to  allow  an  offeror  to 
reject  the  terms  of  the  contract  contained  in  the  RFP.] 

Any  contract  awarded  on  the  basis  of  this  RFP  will  be  subject  to  all 
of  the  contract  terms  in  this  section.     Any  proposal  which  contains 
different  or  additional  contract  terms  will  be  rejected  as  non- responsive . 
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This  directory  lists  the  major  State  agencies  which  are  involved  in  the 
public  construction  process.     Feel  free  to  contact  them  for  further 
information  and  advice. 


Division  of  Capital  Planning  and  Operations  (DCPO) 

Supervises  design  and  construction  of  State  building  projects ; 
prequalifies  contractors;  issues  emergency  waivers  for  construction . 

Contact:     Division  of  Capital  Planning  and  Operations 
1  Ashburton  Place 
Boston,  Mass.  02108 

(617)  727-4053     (General  Counsel) 

(617)  727-4047     (Contractor  Certification) 


Designer  Selection  Board  (DSB) 

Selects  designers  for  State  building  projects ,  and  for  municipal 
projects  on  request;  issues  guidelines  for  designer  selection 
procedures . 

Contact:     Designer  Selection  Board 
1  Ashburton  Place 
Boston,  Mass.  02108 

(617)  727-4046     (Executive  Director) 


Department  of  Labor  and  Industries  (DLI) 

Hears  protests  on  alleged  violations  of  design  and  construction  laws; 
establishes  prevailing  wage  rates. 

Contact:     Department  of  Labor  and  Industries 
100  Cambridge  Street 
Boston,  Mass.  02202 

(617)  727-3457     (General  Counsel) 
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Secretary  of  the  Commonwealth 


Publishes  the  Central  Register . 

Contact:     Secretary  of  the  Commonwealth 
Regulations  Division 
State  House,  Room  74 
Boston,  Mass.  02133 

(617)  727-6772 


Office  of  the  Inspector  General  (PIG) 

Provides  advice  and  assistance  to  public  agencies ;  investigates 
complaints  and  allegations  of  wrongdoing . 

Contact:     Office  of  the  Inspector  General 
1  Ashburton  Place 
Boston,  Mass.  02108 

(617)  727-9140     (General  information) 

(800)  322-1323     (Confidential  24-hour  hot  line) 


Department  of  Public  Works  (DPVQ 

Oversees  and  provides  funding  for  certain  highway  construction 
projects . 

Contact:     Department  of  Public  Works 
10  Park  Plaza 
Boston,  Mass.  02116 

(617)  973-7500     (Public  information) 


Executive  Office  of  Communities  and  Development  (EOCD) 

Oversees  and  provides  funding  for  certain  public  housing  projects . 

Contact:     Executive  Office  of  Communities  and  Development 
100  Cambridge  Street 
Boston,  Mass.  02202 

(617)  727-5885     (Bureau  of  Housing  Development) 
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Executive  Office  of  Energy  Resources  (EOER) 


Approves  energy  system  life-cycle  studies  and  provides  information  on 
funding  for  energy  conservation . 

Contact:     Executive  Office  of  Energy  Resources 
100  Cambridge  Street 
Boston,  Mass.  02202 

(617)  727-4732     (General  information) 


Executive  Office  of  Public  Safety 

Regulates  State  building  code  requirements ,  maintains  current  list  of 
Massachusetts  certified  producers  of  manufactured  buildings  and  list  of 
licensed  Third  Party  Inspection  Agencies  for  Massachusetts  Manufactured 
Building  Program. 

Contact:     Executive  Office  of  Public  Safety 

State  Board  of  Building  Regulations  and  Standards 
One  Ashburton  Place,  Room  1301 
Boston,  MA  02108 

(617)  727-3200 
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APPENDIX  B 
STATUTORY  AND  REGULATORY  CITATIONS 


This  appendix  lists  the  various  State  statutes  and  regulations  which 
directly  affect  the  public  construction  process  at  the  municipal  level.  The 
complete  text  of  these  statutes  and  regulations  can  be  found  in  any  law 
library  and  in  most  municipal  libraries. 


Statutes  (references  are  to  the  1984  Official  Edition  of  the  General  Laws) 
Chapter  7 

Sec.  38Ai     Design  services  for  public  buildings;  definitions. 
Sec.  38B      Designer  selection  board. 
Sec.  38C      Powers  and  duties  of  board. 

Sec.  38D      Advertisements  of  contracts  for  design  services. 

Sec.  38E      Statements  by  designers  filed  with  board;  applications 

for  design  contracts. 
Sec.   38F      Criteria  for  selection  of  semi- finalists  and  finalists; 

lists  of  finalists. 
Sec.  38G      Appointment  of  designers  from  lists  of  finalists. 
Sec.  38H      Lists  of  consultants  of  applicants;   truth- in- 

negotiations  certificates;  requirements  of  contracts  for 

designers'  services. 
Sec.   381      Appointment  of  designer  for  extended  services. 
Sec.  38J      Selection  of  designer  in  emergency  situations. 
Sec.   38K      Designer  selection  procedure  for  contracts  in  excess  of 

$10,000. 
Sec.   38L      Reports  of  board. 
Sec.  38M      Annual  report  of  board. 
Sec.   38N  Regulations. 


Chapter  30 

Sec.   39F      Method  of  payment  to  subcontractors  under  certain  public 

works  contracts;  deposit  of  amounts  in  dispute; 

proceedings  to  enforce  claims  to  amounts  on  deposit. 
Sec.  39G      Payment  of  sums  dues  contractors  after  completion  of 

certain  public  works  contracts  regulated. 
Sec.  391      Work  to  conform  with  plans  and  specifications; 

deviations;  certificate;  penalties. 
Sec.   39J      Review  of  decisions  involving  questions  arising  under 

public  construction  contracts. 
Sec.   39K      Method  of  prompt  payment  to  contractors  on  contracts  for 

construction,  etc.,  of  buildings  by  Commonwealth,  etc. 
Sec.  39L      Performance  of  public  construction  work  by  foreign 

corporations  and  others  residing  outside  of 

Commonwealth. 
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Chapter  30  (continued) 

Sec.   39M      Award  of  contracts  for  construction,  materials,  etc.; 

specifications;  definitions;  applicability  of  section. 
Sec.   39N      Adjustment  of  contract  price  where  site  conditions 

differ  substantially  or  materially  from  conditions 

indicated  in  plans  or  contract  documents . 
Sec.  390      Awarding  authority  may  order  general  contractor  to 

suspend,  delay,  etc.,  work;  adjustment  in  contract 

price;  submission  of  claims. 
Sec.  39P      Time  for  decision  by  awarding  authority,  etc.  on 

interpretation  of  specifications,  approval  of  equipment, 

etc . 

Sec.  39R      Award  of  contracts;  accounting  statements;  annual 

financial  statements;  definitions. 
Sec.  40        Discharge  and  substitution  of  bonds,  etc.,  given  to 

Commonwealth . 


Chapter  43 

Sec.  29        Mayor  or  city  manager  to  approve  certain  contracts; 
surety  bond,  etc. 


Chapter  44 

Sec.  31C      Payment  for  certain  public  construction  contracts  not 
barred  by  reason  of  being  in  excess  of  appropriations. 


Chapter  149 

Sec.  26        Preference  to  veterans  and  citizens  in  public  work;  rate 
of  wages . 

Sec.  27        List  of  jobs;  classification;  determination  of  rate  of 

wages;  schedule;  penalty. 
Sec.  27A      Appeal  from  wage  determination  or  classification  of 

employment . 

Sec.  27B      Records  to  be  kept  by  contractor,  etc. 

Sec.  27C      Penalties  for  violations  of  sees.  26-27B. 

Sec.  27D      Words  "construction"  and  "constructed"  to  include 

additions,  alterations  and  certain  preliminary  work. 
Sec.  27F      Agreements,  etc.,  for  rental  of  trucks  and  other 

equipment  for  use  on  public  works  to  contain  stipulation 

requiring  payment  of  determined  wages  to  operators . 
Sec.  28        Actions  against  cities  or  towns  for  labor. 
Sec.  29        Security  for  payment  of  labor,  materials,  charges,  etc., 

on  certain  public  works;  filing  of  claim;  petition, 

hearing,  etc. 

Sec.  29B      Agreement  between  owner  and  contractor  to  waive  required 
payment  bond  as  constituting  false  and  deceptive  act; 
defense . 

Sec.  29C      Indemnification  provision  void  and  unenforceable  as 
against  public  policy. 
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Chapter  149  (continued) 

Sec.   30  Eight  hour  day  and  forty-eight  hour  week  for  certain 

public  employees;  exception. 
Sec.   31  Eight  hour  day  for  certain  employees  in  certain  cities 

and  towns . 
Sec.  32  Definitions. 

Sec.   33  Limitations  of  sees.   30  and  31. 

Sec.  34  Contracts  for  public  works  to  contain  stipulation  as  to 

eight  hour  day,  etc.;  exception;  certain  contracts 
void. 

Sec.  34A        Contractors  on  public  works  to  provide  insurance  under 

workmen's  compensation  law. 
Sec.  34B        Compensation  paid  to  reserve  police  officers  by 

contractors  on  public  works. 
Sec.  34C        Application  of  sees.  30,  34  and  35. 
Sec.   35  Penalty  for  violating  sees.   30,   31,  or  34. 

Sec.  37  Nine  hour  day  in  certain  cities  and  towns. 

Sec.  44A        Award  of  contracts  for  construction,  etc.,  of  public 

buildings;  definitions;  posting  bond. 
Sec.  44B        Plans  and  specifications  for  bidding  purposes;  bid 

deposits . 

Sec.  44C        List  of  debarred  contractors;  debarment  procedure. 
Sec.  44D        Right  to  reject  bids  reserved. 
Sec.  44E        General  bids. 

Sec.  44E(4)  Modular  construction  procedures. 
Sec.  44F        Specifications  for  contracts;  sub-bids. 
Sec.  44G        Allowances;  alternates  in  bids;  weather  protection. 
Sec.  44H        Commissioner  of  labor  and  industries;  enforcement 
powers . 

Sec.  44J        Competitive  bidding  required  for  contract  for 

construction,  reconstruction,  etc.,  of  building,  road, 
bridge  or  other  physical  property;  notice;  writing 
requirement;  penalties. 

Sec.  44M        Energy  system  life-cycle  cost  estimates  required  in 
public  works  and  contracts;  penalty. 


Regulations  (references  are  to  the  Code  of  Massachusetts  Regulations) 

720  CMR  5.00  Department  of  Public  Works  contractor 

prequalif ication 
780  CMR  100  et  seq      State  building  code 
810  CMR  4.00  Contractor  certification 

810  CMR  5.00  Contractor  debarment 

950  CMR  21.00  Central  Register 
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APPENDIX  C 
STANDARD  FORMS 


You  may  make  copies  of  any  of  the  standard  forms  included  in  this  section. 

Page 


Central  Register  forms      Central  Register  Information  C-2 

Designer  Services  C-3 

General  Contracts  C-4 

Persons  Receiving  Bidding  Documents  C-5 

Contract  Award  C-6 


DCPO  forms  Contractor  Qualification  Update  Statement  C-7 

Contractor  Evaluation  Questionnaire  C-10 


DSB  form  Application  to  Designer  Selection  Board  C-14 


Statutory  forms  Form  for  General  Bid  C-17 

Form  for  Sub-bid  C-19 
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: 


The  Commonwealth  of  Massachusetts 


Office  of  the  Secretary  of  State 
Michael  J.  Connolly,  Secretary 


CENTRAL  REGISTER 
One  Aahburton  Place,  Room  2A  Plaza  Level 
Boston,  MA  02106 
(617)727-8136    FAX  (617)742-4822 


ome  Questions  and  Answers  About  the  Central  Register 
faat  must  be  advertised  in  the  Central  Register? 

1  contracts  estimated  to  cost  $5,000  or  more  for  construction,  reconstruction,  renovation,  demolition,  or  the  repair  and  mainte- 
mce  of  public  property  in  the  Commonwealth.  This  includes  a  wide  diversity  of  contracts  from  new  construction,  roofing,  and 
tinting,  to  supplies  and  furnishings  incident  to  the  design  of  a  public  facility,  and  even  snow  removal.  The  proposal  to  hire  the 
rvices  of  an  architect,  planner,  engineer  or  construction  supervisor  must  be  advertised  when  the  completed  cost  of  a  project  is 
timated  to  be  over  $10,000.  In  addition  to  the  invitation  to  bid  or  to  submit  proposals,  a  public  authority  must  publish  the  names 
firms  that  obtain  bidding  documents,  and  also  must  publish  the  contract  award.  There  is  no  cost  for  advertising  in  the  Regis- 
r. 

hat  should  be  submitted  to  the  Central  Register? 

l  original  or  clearly  reproduced  Central  Register  form  with  all  relevant  information  typed  neatly.  Remember  that  the  form  the 
intra]  Register  receives  from  you  will  be  reproduced  thousands  of  times  for  Register  users  around  the  state  and  therefore  must 
typed  clearly. 

hen  should  notices  appear  in  the  Central  Register? 

ie  law  requires  that  both  the  Designer  Services  (CRl)  and  the  General  Contracts  (CR2)  notices  be  published  in  the  Register  at 
ise  two  weeks  prior  to  the  deadline  for  proposals  or  the  general  bid  opening.  The  Register  is  published  every  Wednesday.  The 
adline  for  every  issue  is  Tuesday  of  the  preceeding  week  (eight  days  before  publication).  There  are  no  exceptions  to  the  Tuesday 
adline,  the  Wednesday  publication  date,  or  the  two  week  notice  requirements. 

)w  should  I  mail  my  notice  to  the  Central  Register? 

\rly!    Missing  the  Tuesday  deadline  may  require  rescheduling  bid  opening  dates  and  create  other  logistical  problems.  Allow 
least  four  working  days  by  regular  mail.  We  suggest  overnight  delivery  services  if  you  are  not  sure  the  notice  will  arrive  on 
Ue.  We  discourage  the  use  of  certified  or  registered  mail  which  frequently  delays  receipt.  If  you  require  proof  of  delivery  send 
i  extra  copy  of  the  form  with  a  stamped  self-addressed  envelope.  If  you  have  access  to  a  telephone  Fascimile  machine  (usually 
i  erred  to  as  FAX),  you  can  send  the  Register  forms  to  the  Secretary's  FAX.  The  number  is  (617)742-4822.  Do  not  wait  until  the 
lit  minute  to  FAX  Register  forms  as  you  may  not  get  through. 

len  am  I  required  to  have  a  pre-qualified  contractor  or  designer? 

:  >jects  that  cost  over  $25,000  must  use  a  contractor  qualified  by  the  Division  of  Capital  Planning  and  Operations.  When  the 
:npleted  cost  of  a  project  is  over  $10,000  you  must  use  a  licensed  architect,  designer  or  engineer.  Public  works  projects  that  cost 
:  t  $50,000  must  use  a  contractor  qualified  by  the  Department  of  Public  Works. 


n  Office  of  the  Inspector  General  has  published  a  guide  to  the  contracting  process  called  Designing  and  Constructing  for  Mu- 
[pal  Facilities  which  is  available  at  the  State  Bookstore.  The  cost  is  $3.00  (plus  $1.45  postage  when  ordering  by  mail).  Checks 
uld  be  made  payable  to  the  Commonwealth  of  Massachusetts  and  sent  to: 


lere  can  I  find  out  mare  about  the  whole  process? 


State  Bookstore 
Room  116 
State  House 
Boston,  MA  02133 


State  House,  Boston,  MA  02133 
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CR1  CENTRAL  REGISTER -DESIGNER  SERVICES 

Public  projects  when  the  construction  cost  is  estimated  to  exceed  $10,000.  Published  two  weeks  prior  to  application 
deadline. 

AUTHORITY  PROJECT 
agency,  municipality  or  district; 
contact  person,  address  and  telephone 


PROJECT  PROGRAM  AVAILABLE 
where  and  when 


BRIEFING  SESSION  where  and  when 


ESTIMATED  CONSTRUCTION  COST 

TIME  PERIOD  FOR  COMPLETED  PROJECT 
SCOPE  OF  WORK 


SPECIFIC  DESIGNER  SERVICES 

Architect   Landscape  Architect 

 Engineer  Land  Surveyor 

 Planner   Programmer 

 Space  Planner       Project  Manager 

ADDITIONAL  INFORMATION 


DESIGNER'S  FEE 

 Set   specify  amount 

 Negotiated 


DEADLINE  FOR  APPLICATION  FORM 
date  and  time 


CR1  CENTRAL  REGISTER  -  DESIGNER  SERVICES 

Public  projects  when  the  construction  cost  is  estimated  to  exceed  $10,000.  Published  two  weeks  prior  to  application 
deadline. 


AUTHORITY 

agency,  municipality  or  district; 
contact  person,  address  and  telephone 


PROJECT 


PROJECT  PROGRAM  AVAILABLE 
where  and  when 


BRIEFING  SESSION  where  and  when 


SPECIFIC  DESIGNER  SERVICES 

Architect   Landscape  Architect 

 Engineer   Land  Surveyor 

 Planner   Programmer 

 Space  Planner   Project  Manager 


ESTIMATED  CONSTRUCTION  COST 

TIME  PERIOD  FOR  COMPLETED  PROJECT 
SCOPE  OF  WORK 


DESIGNER'S  FEE 

 Set   specify  amount 

 Negotiated 


ADDITIONAL  INFORMATION 


DEADLINE  FOR  APPLICATION  FORM 
date  and  time 
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CR2  CENTRAL  REGISTER  -  GENERAL  CONTRACTS 

Public  contracts  that  are  construction  related  and  estimated  to  exceed  $5,000.  Published  two  weeks  prior  to  general  bid 
opening. 

AUTHORITY  PROJECT 

agency,  municipality  or  district:  contact 
person,  address  and  telephone 


PLANS/SPECIFICATIONS  AVAILABLE  ESTIMATED  COST 

place,  date  and  time 

CONTRACTOR  QUALIFICATION 

required  for  contracts  over  $25,000 

Contractor  Category: 

DCFO  certificate      □  or 

MassDP.W.  □ 

FELED  SUB  BID  CATEGORIES 


SUB  BDD  DEADLINE  GENERAL  BID  DEADLINE 

date  and  time 

ADDITIONAL  INFORMATION 


CR2  CENTRAL  REGISTER  -  GENERAL  CONTRACTS 

Public  contracts  that  are  construction  related  and  estimated  to  exceed  $5,000.  Published  two  weeks  prior  to  general  bid 
opening. 


AUTHORITY 

agency,  municipality  or  district:  contact 
person,  address  and  telephone 


PLANS/SPECIFICATIONS  AVAILABLE 
place,  date  and  time 


PROJECT 


ESTIMATED  COST 


CONTRACTOR  QUALIFICATION 

required  for  contracts  over  $25,000 


FILED  SUB  BID  CATEGORIES 


Contractor  Category: 
DCPO  certificate  l~l 
MassDP.W.  □ 


or 


SUB  BID  DEADLINE  GENERAL  BID  DEADLINE 

date  and  time 

ADDITIONAL  INFORMATION 


C-A 


r 

CR5  CENTRAL.  REGISTER  -  PEIRSONS  RECEIVING  BIDDING  DOCUMENTS 

Weekly  list  of  persons  or  firms  receiving  plans  and  specifications  for  public  projects  estimated  to  exceed  $5,000. 

fXKORITY  PROJECT 
\gency,  municipality  or  district; 
tenon,  address  and  telephone 
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R4  CENTRAL  REGISTER  •  CONTRACT  AWARD 

/  contracts  published  in  a  prior  issue  of  the  Central  Register. 


PROJECT  -  Designer  Services  □ 
General  Contract  \  I 


IDTHORITY 

ency,  municipality  or  district; 

\xtact  person,  address  and  telephone 


)NTRACT  AWARDED  TO  CONTRACT  AMOUNT 

me  and  address  of  a  war  dee, 

■  additional  space  to  include  sub  bids  if  applicable 


14  CENTRAL  REGISTER  -  CONTRACT  AWARD 

contracts  published  in  a  prior  issue  of  the  Central  Register. 

THORITY  PROJECT  -  Designer  Services  □ 

mcy,  municipality  or  district;  General  Contract  □ 

tact  person,  address  and  telephone 


'NTRACT  AWARDED  TO  CONTRACT  AMOUNT 

Tie  and  address  of  a  war  dee, 

additional  space  to  include  sub  bids  if  applicable 


4  CENTRAL  REGISTER  -  CONTRACT  AWARD 

contracts  published  in  a  prior  issue  of  the  Central  Register. 

THORITY  PROJECT  -  Designer  Services  □ 

ncy,  municipality  or  district;  General  Contract 

tact  person,  address  and  telephone 


NTRACT  AWARDED  TO  CONTRACT  AMOUNT 

tic  and  address  of  awarder, 

additional  space  to  include  sub  bids  if  applicable 
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This  information  is  not  a  public  record,  and  is  not  open  to  public  inspection  [M.G.L.  Chapter  149, 
Section  44d(2)]. 

UPDATE  STATEMENT 

This  form  is  to  be  completely  filled  out  and  signed  by  the  bidder  and  must  accompany  every  bid  on 
a  public  building  project  subject  to  M.G.L.  Chapter  149,  Section  44  A-J.  Information  is  to  cover 
the  period  from  the  date  of  the  contractor's  most  recently  filed  Contractor  Qualification  Statement 
(CQS)  to  the  bid  date. 

Requested  information  is  referenced  to  sections  of  the  CQS  and  is  to  be  submitted  in  the  same  format. 
If  additional  space  is  needed,  please  attach  additional  sheets. 

TO  THE  AWARDING  AUTHORITY: 

Information  in  the  low  bidder's  update  statement  must  be  reviewed  and  verified  to  the  satisfaction  of 
the  Awarding  Authority  before  a  contract  is  awarded.  The  bidder's  performance  on  projects  com- 
pleted since  his  last  certification  (item  1)  must  be  a  part  of  the  review  and  some  references  should  be 
contacted  by  the  Awarding  Authority  as  part  of  its  own  investigation.  If  the  awarding  authority 
determines  that  the  bidder  does  not  demonstrably  possess  the  skill,  ability  and  integrity  necessary 
to  faithfully  perform  the  work,  it  shall  reject  the  bid 

An  unsigned  statement  or  furnishing  false  information  shall  cause  the  bid  to  be  rejected.  The 
Awarding  Authority  may,  at  its  discretion,  give  the  bidder  notice  of  other  defects  or  omissions  and 
an  opportunity  to  make  revisions  to  the  update  statement.  A  contractor's  bid  shall  nr..  be  rejected  if 
there  are  mistakes  or  omission  of  form,  provided  the  contractor  promptly  corrects  these  mistakes  or 
omissions  upon  request  of  the  Awarding  Authority. 

The  Awarding  Authority  shall  determine  the  cost  to  complete  the  remaining  work  of  the  contractor's 
projects  currently  underway  (item  4).  The  bidder  may  not  be  awarded  a  contract  which,  when  added 
to  the  cost  to  complete  all  other  currently  held  contracts,  would  exceed  the  contractor's  aggregate 
rating  limit  indicated  on  his  Certificate  of  Eligibility. 

CONTRACTOR'S  AFFIDAVIT: 

I  swear  under  the  pains  and  penalties  of  perjury  that  the  answers  and  statements  below,  as  well  as 
those  attached,  are  true,  and  that  the  accompanying  bid  is  in  all  respects  bona  fide,  fair  and  made 
without  collusion  or  fraud  with  any  other  person. 


Bid  Date  Print  Name  of  Bidder 


Project  Number  Business  Address 


Awarding  Authority  Telephone  Number 

Signature  of  Bidder 


DCPO  Form  CQ3 

Revised:      February  1989 
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UPDATE  STATEMENT:    CONTRACTOR  QUESTIONNAIRE 


1 .  List  all  construction  projects  your  firm  has  completed  since  the  date  of  your  most  recent  Contractor 
Qualification  Statement  (See  Item  4.6  of  the  CQS.) 

PROJECT  inrATinw  riTCrnBY  CONTRACT  START/END 

m^  _  LOCATION  CATEGORY  , .  ,„T  TxrT.  ^  c 

TITLE  AMOUNT  DATES 


2.  List  all  information  concerning  references  from  each  project  listed  in  item  1,  above. 

PROJECT  COMPANY  CONTACT  AREA  TELEPHONE 

TITLE  NAME  PERSON  CODE  NUMBER 

OWNER   

DESIGNER   

GC   

OWNER   

DESIGNER   

GC   


3 .   List  all  construction  projects  your  firm  has  in  process  on  this  date. 

rPr^5L  CATEGORY         C°^n^      %  COMPLETE      ST^I^CND     ON  SCHEDULE0 

LOCATION  AMOUNT  DATES 


4 .    List  the  total  cost  to  complete  the  projects  listed  in  item  3,  above:  $ 


nCPO  Form  0Q3 
Revised  february  1989 


C-8 


2  of  3 


5.  List  ail  information  concerning  references  from  each  project  listed  in  item  3.  above. 

PROJECT  COMPANY  CONTACT  AREA  TELEPHONE 

TITLE  NAME  PERSON  CODE  NUMBER 


OWNER. 
DESIGNER. 
GC. 
OWNER. 
DESIGNER. 
GC. 


6.  List  each  project  which  your  firm  has  failed  to  complete  since  the  date  of  your  most  recent  Contractor 
Qualification  Statement,  and  describe  the  circumstances  leading  to  the  project  failure.  (See  Item  4.12 
of  the  CQS.) 

PROJECT  CONTRACT  START  CIRCUMSTANCES 

TITLE  AMOUNT  DATE 


7.  List  the  names  of  all  supervisory  personnel,  such  as  project  managers  and  superintendents,  who . 
will  be  assigned  to  the  project  if  your  organization  is  determined  to  be  the  low  bidder.  Attach 
resumes  of  these  personnel. 

NAME  TITLE  OR  FUNCTION 


Describe  in  detail  any  significant  changes  to  your  firm's  business  organ ;zation,  financial  condition, 
or  bonding  references  that  have  taken  place  since  the  date  of  vour  Contractor  Qualification  Statement 
(See  Parts  II  and  V  of  the  CQS.) 

Describe  all  legal  or  adrriinistrarive  proceedings  which  are  currently  pending  against  your  firm  or  a 
principal  of  your  firm,  or  which  have  been  concluded  adversely  to  your  firm  or  a  principal  of  your 
firm,  since  the  date  of  your  Contractor  Qualification  Statement,  and  which  relate  to  procurement  or 
performance  of  any  public  or  private  construction  contracts,  and  any  criminal  law  proceedings  re- 
lating to  embezzlement,  theft,  forgery,  bribery,  falsification  or  destruction  of  records  or  receipt  of 
stolen  property.  Include  a  description  by  docket  number,  court  or  agency;  names  of  parties:  and  the 
basis  of  the  legal  or  administrative  proceeding. 


DCPO  Form  0Q3 
Revised  February  1989 
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DCPO  CONTRACTOR  CERTFICATION 
EVALUATION  QUESTIONNAIRE 


Reference  Name  : 

Contractor  : 

Position/Title 

Evaluator  : 

Agency  or  Firm  : 

Date  : 

Telephone 

Project  Description  : 

Project  Location 

Contract  Cost  : 

Start/End  Dates : 

Type  of  Contract :  BID    NEG.  OTHER  (specify) 

U/O  Date  : 

1.      Finished   Product  Quality 

Was  the  building  or  project  completed  in  all  respects  in  accordance  with 
the  contract  plans,  specifications  and  requirements?  Was  it  necessary  to 
modify,  repair  or  correct  any  deficiencies?  Explain,  citing  examples  and 
indicate    if   deficiencies   were   of  a   significant  nature. 


2.      Performance   and  Accountability 

(a)   Did   applicant   meet   client    cost    goals?      Did   applicant  unreasonably 
cause   or   claim   for   change   orders?      Did   applicant    request  reasonable 
charges   on   change  orders? 


(b)  Did  the  contractor  meet  the  contract  schedules?  If  not,  was  the 
delay  attributable  to  the  contractor?  If  it  was  attributable  to  the 
contractor,    explain   the  circumstances. 
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(c)    Were    the    contracto.    s    construction    procedures        ;isfactory-that  is, 
was    the    contractor    knowledgeable    and    competent    in    approaching    and  carry- 
ing   out    the   work    called    for    in    the    plans    and    specifications?      If  not, 
give    specific    examples    of   unsatisfactory   construction   procedures.  Do 
you   consider    the    problems    that    resulted    to   be   minor    or   major?  Why? 


(d)    Did    the   subcontractor's   work   proceed    smoothly,    according    to  plans 
and   specifications?      (If  no     subcontractors   were   used,    evaluate  the 
overall    project   management.      Was    contractor   able    to   resolve  problems 
effect  ive ly ? 


(e)  Were  the  contractor's  working  re 
including  the  owner/user  agency,  the 
the  subcontractors-satisfactory?  If 
how   these   problems   were  resolved. 


lationships   with   other  parties- 
designer,    the   project   manager  and 
not,    cite   examples    of   problems  and 


(f)  Did  the  contractor  submit  the  required  paperwork  promptly  and  in 
proper    form?      If  not,    give   specific   examples    of  problems. 


3.      Project  Supervision 

(a)   Did   the   s upe r v i s o r  (  s )    or   project   manager(s)    perform  satisfactorily- 
that    is,    did   this   person   (these   people)    demonstrate   construction  experi- 
ence,   knowledge   and  management    skills?      If   not,    in  what   way  was  this 
person's   performance   unsatisfactory?      Do  you   consider   the   problems  that 
resulted   to  be   minor   or  major?     Why?      (Note   to   evaluator:    Obtain  perform- 
ance  evaluations    for   each   supervisor   or   project   manager   on   the  project.) 


A.      Were    there    legal   proceedings,    invoked   bonds,    or   assessed  penalties 
or   damages   on   this   contract?      If  yes,    what   were   the   circumstances  leading 
to   the    legal   proceedings,    invoked   bonds,    or   assessment    of   penalties  or 
damages?     What    is    the   status   of   any   pending   litigation?      What    are  the 
dollar   amounts    of   the   penalties    or  damages? 
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DCPO  CONTRACTOR  CERTIFICATION 
RATING  SUMMARY  SHEET 


Reference  Name  :                                     Contractor  : 

Position/Title  Evaluator 

Agency  or  Firm  Date 

Telephone  Project 

Unsat 

Below 
Average 

Average 

Above 
Average 

1 .  Finished  Product  Quality 

0 

10 

20 

30 

2.  Performance  and  Accountability 
(a)  Cost  Containment 

0 

5 

10 

14 

(b)  Scheduling 

0 

5 

10 

14 

(c)  Construction  Procedures 

0 

3 

7 

9 

(d)  Management  of  Subcontractors 

(or  project) 

(e)  Working  Relationships 

0 
0 

3 
2 

7 
4 

9 
6 

(f)  Paperwork  Processing 

0 

2 

4 

6 

Subtotal 

3.  Supervisory  Personnel  Rating 
(a)  Quality  of  Supervision 

0 

2 

4 

6 

(b)  General  Training/Experience 

0 

2 

4 

6 

Subtotal 

TOTAL  Contractor  Rating 

Evaluator  Comments  : 

Supervisor  Comments  : 
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Form  DSB-1.  Rev.  8/86  The  Commonwealth  of  Massachusetts 

APPLICATION  to  DESIGNER  SELECTION  BOARD 

PLEASE  SUBMIT  12  COPIES  OF  THIS  FORM  (IT  MAY  BE  REPRODUCED)  WITH  A  MAXIMUM  OF  TWO  8W  x  11"  SUPPLEMENTARY  SHEETS. 


DSB  LIST  NO.:  ITEM  NO.:  MASS.  STATE  PROJECT  NO: 

TITLE 

LOCATION: 

NAME  OF  FIRM:  TYPE  OF  ORGANIZATION: 

(or  Joint  Venture)  (Proprietorship,  Partnership.  Corporation,  etc.) 

ADDRESS:  YEAR  ESTABLISHED: 

FEDERAL  I.D.  NO.: 


LOCATION  OF  PRINCIPAL  OFFICE  IF  OUT  OF  STATE 

Check  here  if  your  firm  is  a  SOMBA  certified  minority  (MBE)  □  or  SOMBA  women-owned  business  enterprise  (WBE) 


NAME  AND  TITLE  OF  PRINCIPAL  TO  CONTACT: 


PHONE  NUMBER:  ( 


) 


4a    KEY  PERSONS.  SPECIAUSTS  AND  INDIVIDUALS  IN  YOUR  FIRM  TO  BE  ASSIGNED  TO  THIS  PROJECT: 


NAME  AND  TITLE 


MASS.  REG.  NO. 


(Architectural,  Structural.  Mechanical.  Electrical,  etc.) 
DISCIPLINE/PROJECT  ROLE 


4b.    KEY  PERSONS.  SPECIAUSTS  AND  INDIVIDUALS  IN  CONSULTANT  FIRMS  TO  BE  ASSIGNED  TO  THIS  PROJECT: 


NAME  OF  PERSON/FIRM  NAME/ADDRESS 


I  MASS.REG.NO. 

I 


DISCIPLINE/PROJECT  ROLE 


FULL  TIME  PERSONNEL  IN  YOUR  FIRM'S  MASSACHUSETTS  OFFICE  BY  DISCIPLINE  (Average  number  employed  throughout  the 
preceding  6  month  period.  Indicate  both  the  total  number  in  each  discipline  and.  within  brackets,  the  total  number  holding 
Massachusetts  registrations.) 


Administrative   

Architectural    ( 

Acoustical  Engineering   

Civil  Engineering    (. 

Ecologists   

Electrical  Engineering    (. 

Energy  Specialists   

Environmental  Engineering  


Fire  Protection  Engineering   ( . 

H.V.A.C.  Engineering    (. 

Interior  Designing   

Landscape  Architects    ( . 

Life  Safety  Code   

Mechanical  Engineering    (. 

Planners   

Sanitary  Engineering    (. 


Soils  Engineering    (. 

Specification  Writers   

Structural  Engineering    (. 

Surveyors    ( . 

Transportation  Engineering   ( 

Draftsmen   

Other  :   

TOTAL  PERSONNEL    (. 
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Form  DSB-1.  Rev.  8/86  The  Commonwealth  of  Massachusetts 

APPLICATION  to  DESIGNER  SELECTION  BOARD 

PLEASE  SUBMIT  12  COPIES  OF  THIS  FORM  (IT  MAY  BE  REPRODUCED)  WITH  A  MAXIMUM  OF  TWO  8W  x  11"  SUPPLEMENTARY  SHEETS. 

1.  DSBUSTNO.:  ITEM  NO.:  MASS.  STATE  PROJECT  NO.: 
TITLE: 

LOCATION: 

2.  NAME  OF  FIRM:  TYPE  OF  ORGANIZATION: 

(or  Joint  Venture)  (Proprietorship.  Partnership,  Corporation,  etc.) 

ADDRESS:  YEAR  ESTABUSHED: 

FEDERAL  I.D.  NO.: 


LOCATION  OF  PRINCIPAL  OFFICE  IF  OUT  OF  STATE 

Check  here  if  your  firm  is  a  SOMBA  certified  minority  (MBE)  Q  or  SOMBA  women-owned  business  enterprise  (WBE)  fj. 


NAME  AND  TITLE  OF  PRINCIPAL  TO  CONTACT: 


PHONE  NUMBER:  ( 


) 


4a.    KEY  PERSONS.  SPECIALISTS  AND  INDIVIDUALS  IN  YOUR  FIRM  TO  BE  ASSIGNED  TO  THIS  PROJECT: 


NAME  AND  TITLE 


MASS.  REG.  NO. 


(Architectural,  Structural.  Mechanical.  Electrical,  etc.) 
DISCIPLINE/PROJECT  ROLE 


I  I 

4b.    KEY  PERSONS.  SPECIALISTS  AND  INDIVIDUALS  IN  CONSULTANT  FIRMS  TO  BE  ASSIGNED  TO  THIS  PROJECT: 


NAME  OF  PERSON/FIRM  NAME/ADDRESS 


MASS.  REG.  NO. 


DISCIPLINE/PROJECT  ROLE 


FULL  TIME  PERSONNEL  IN  YOUR  FIRM'S  MASSACHUSETTS  OFFICE  BY  DISCIPLINE:  (Average  number  employed  throughout  the 
preceding  6  month  period.  Indicate  both  the  total  number  in  each  discipline  and.  within  brackets,  the  total  number  holding 
Massachusetts  registrations.) 


Administrative 
Architectural 
Acoustical  Engineering 
Civil  Engineering 
Ecologists 

Electrical  Engineering 
Energy  Specialists 
Environmental  Engineering 


Fire  Protection  Engineenng   ( 

H.VAC.  Engineering    ( 

Interior  Designing   

Landscape  Architects    ( 

Life  Safety  Code   

Mechanical  Engineering    ( 

Planners   

Sanitary  Engineering    ( 


Soils  Engineering 
Specification  Writers 
Structural  Engineering 
Surveyors 

Transportation  Engineering 
Draftsmen 

Other  

TOTAL  PERSONNEL 
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II 


Form  OSB-1 


Page  2. 


6.     RECENT  PROJECTS  BEST  ILLUSTRATING  CURRENT  QUALIFICATIONS  FOR  THIS  PROJECT: 


PROJECT  NAME.  LOCATION  &  DESCRIPTION 


PROJECT  COST 
OR  STUDY  FEE 


YEAR 
COMP. 


PHASES- 


REFERENCES 
NAME  AND  PHONE 


•In  accordance  with  "Immediate  Services  Authorized"  as  printed  in  DSB  Public  Notices,  i.e..  study  (St),  schematics  (Sch.).  design  development 
(D.D.).  construction  documents  (CD.),  administration  of  construction  (AC). 

7a.   ADDITIONAL  INFORMATION  OR  DESCRIPTION  OF  RESOURCES  SUPPORTING  YOUR  FIRM"S  QUALIFICATIONS  FOR  THIS 
PROJECT:   (If  joint  venture,  indicate  previous  experience  with  this  joint  venture.) 


7b.    ESTIMATED  TIME  FOR  YOUR  FIRM  TO  PERFORM  SCOPE  OF  SERVICES  AS  PUBLICLY  ADVERTISED. 


8.     PRINCIPAL  BUSINESS  OF  THIS  FIRM  AND  PRINCIPAL  SPECIALIZATIONS: 


9.     PROFESSIONAL  LIABILITY  INSURANCE: 

NAME  OF  COMPANY  I      AGGREGATE  AMOUNT      I    POUCY  NUMBER  I  EXPIRATION  DATE 

I  v  I  I  I 

I  I  I 

As  a  conaition  of  application,  each  applicant  agrees  to  carry,  if  selected  for  the  new  project  professional  liability  insurance  in  an  amount  equal  to  1 0%  of  the 
estimated  construction  cost  of  this  protect  in  conformance  with  the  provisions  of  Article  1 6  of  the  standard  design  contract  i.e..  minimum  coverage  of  $50,000 
and  maximum  coverage  of  $1 .000.000.  N.B.  Design  Services  for  the  preparation  of  studies,  surveys,  soil  testing,  cost  estimates,  or  programs  do  not  require 
professional  liability  insurance. 
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Form  DSB-i 


Page  3. 


1 0.    NAMES  AND  TITLES  OF  ALL  PARTNERS  OR  DIRECTORS 


%  STOCK 


MASS.  REG.  NO. 


DISCIPLINE 


11.   ALL  WORK.  BY  FIRM  (or  Joint  Venture).  CURRENTLY  BEING  PERFORMED  DIRECTLY  FOR  MASS.  AGENCIES: 


PROJECT  NAME.  LOCATION  &  DESCRIPTION 


PROJECT  COST 
OR  STUDY  FEE 


YEAR 
COMP. 


PHASES* 


REFERENCES 
NAME  AND  PHONE 


•in  accordance  with  "Immediate  Services  Authorized"  as  printed  in  DSB  Public  Notices,  i.e..  study  (St),  schematics  (Sch.).  design  development 
(D.D.),  construction  documents  (CD.),  administration  of  construction  (AC). 

1 2.  I  hereby  certify  that  this  firm  is  a  "Designer",  as  that  term  is  defined  in  Chapter  7,  Section  38AV4  of  the  General  Laws,  unless  the  design 
services  required  are  limited  to  the  preparation  of  studies,  surveys,  soil  testing,  cost  estimates  or  programs.  The  foregoing  is  a  statement 
of  facts,  sworn  to  by  the  undersigned  under  the  penalties  for  perjury. 


SIGNATURE 


PRINTED  NAME  AND  TITLE 


DATE 


Current  or  updated  Master  File  Brochures  shall  be  on  tile  with  the  Board.  Applicants  agree  to  execute  the  standard  contract  for  Designers  Services.  DCPO 
Form  C-2.  Revised  6/85. 


IF  ADDITIONAL  SPACE  IS  NECESSARY.  PLEASE  ATTACH  NO  MORE  THAN  2  ADDITIONAL  8%  x  1 1  SHEETS. 
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FORM  FOR  GENERAL  BID 


To  the  Awarding  Authority: 

A.  The  Undersigned  proposes  to  furnish  all  labor  and  materials  required 

for  (proi  ect)  in       (city  or  town)   .  Massachusetts,   in  accordance 

with  the  accompanying  plans  and  specifications  prepared  by 

(name  of  architect  or  engineer)         for  the  contract  price  specified 
below,  subject  to  additions  and  deductions  according  to  the  terms  of  the 
specifications . 

B.  This  bid  includes  addenda  numbered   . 


C.  The  proposed  contract  price  is    dollars 

($  )• 

For  alternate  No.  Add  $  ;   Subtract  $  

(Repeat  preceding  line  for  each  alternate) 

D.  The  subdivision  of  the  proposed  contract  price  is  as  follows: 

Item  1.     The  work  of  the  general  contractor,  being  all  work  other  than 
that  covered  by  Item  2.     $  . 

Item  2.     Sub-bids  as  follows :- 

Bond  required, 
Name  of  indicated  by 

Sub -trade  Sub -bidder  Amount     "Yes"  or  "No" 

    $  

    $  

Total  of  Item  2  $  

The  undersigned  agrees  that  each  of  the  above  named  sub-bidders  will 
be  used  for  the  work  indicated  at  the  amount  stated,  unless  a 
substitution  is  made.     The  undersigned  further  agrees  to  pay  the  premiums 
for  the  performance  and  payment  bonds  furnished  by  sub -bidders  as 
requested  herein  and  that  all  of  the  cost  of  all  such  premiums  is 
included  in  the  amount  set  forth  in  Item  1  of  this  bid. 

The  undersigned  agrees  that  if  he  is  selected  as  general  contractor, 
he  will  promptly    confer  with  the  awarding  authority  on  the  question  of 
sub-bidders;  and  that  the  awarding  authority  may  substitute  for  any  sub- 
bid  listed  above  a  sub -bid  filed  with  the  awarding  authority  by  another 
sub-bidder  for  the  sub- trade  against  whose  standing  and  ability  the 
undersigned  makes  no  objection;  and  that  the  undersigned  will  use  all 
such  finally  selected  sub-bidders  at  the  amounts  named  in  their 
respective  sub-bids  and  be  in  every  way  as  responsible  for  them  and  their 
work  as  if  they  had  been  originallv  named  in  this  general  bid,   the  total 
contract  price  being  adjusted  to  conform  thereto. 
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FORM  FOR  GENERAL  BID  --  p.  2 


E.  The  undersigned  agrees  that,   if  he  is  selected  as  general  contractor, 
he  will  within  five  days,   Saturdays,   Sundays  and  legal  holidays  excluded, 
after  presentation  thereof  by  the  awarding  authority,  execute  a  contract  in 
accordance  with  the  terms  of  this  bid  and  furnish  a  performance  bond  and 
also  a  labor  and  materials  or  payment  bond,  each  of  a  surety  company 
qualified  to  do  business  under  the  laws  of  the  commonwealth  and  satisfactory 
to  the  awarding  authority  and  each  in  the  sum  of  the  contract  price,  the 
premiums  for  which  are  to  be  paid  by  the  general  contractor  and  are  included 
in  the  contract  price. 

The  undersigned  hereby  certifies  that  he  is  able  to  furnish  labor  that 
can  work  in  harmony  with  all  other  elements  of  labor  employed  or  to  be 
employed  on  the  work  and  that  he  will  comply  fully  with  all  laws  and 
regulations  applicable  to  awards  made  subject  to  section  forty- four  A. 

The  undersigned  hereby  certifies  under  the  penalties  of  perjury  that 
this  bid  is  in  all  respects  bona  fide,   fair  and  made  without  collusion  or 
fraud  with  any  other  person.     As  used  in  this  subsection  the  word  "person" 
shall  mean  any  natural  person,  joint  venture,  partnership,  corporation  or 
other  business  or  legal  entity. 

Date  


(Name  of  General  Bidder) 


By  

(Name  of  Person  Signing  Bid  and  Title) 


(Business  Address) 


(City  and  State) 
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FORM  FOR  SUB -BID 


To  all  General  Bidders  Except  those  Excluded: 

A.  The  Undersigned  proposes  to  furnish  all  labor  and  materials  required 
for  completing,   in  accordance  with  the  hereinafter  described  plans, 

specifications  and  addenda,  all  the  work  specified  in  Section  No.   

of  the  specifications  and  in  any  plans  specified  in  such  section,  prepared 
by     (name  of  architect  or  engineer)       for         (pro] ect)   in 

in   (city  or  town)  ,  Massachusetts,  for  the  contract  sum  of 

  dollars  ($  ). 

For  Alternate  No.  ;  Add  $   Subtract  $  

[Repeat  preceding  line  for  each  alternate] 

B.  This  sub-bid  includes  addenda  numbered   . 

C.  This  sub-bid 


□ 


□ 


may  be  used  by  any  general  bidder  except: 


may  only  be  used  by  the  following  general  bidders 


[To  exclude  general  bidders,   insert  "X"  in  one  box  only  and  fill 
in  blank  following  that  box.     Do  not  answer  C  if  no  general 
bidders  are  excluded. ] 

D.  The  undersigned  agrees  that,   if  he  is  selected  as  a  sub-bidder,  he 
will,  within  five  days,  Saturdays,  Sundays  and  legal  holidays  excluded, 
after  presentation  of  a  subcontract  by  the  general  bidder  selected  as  the 
general  contractor,  execute  with  such  general  bidder  a  subcontract  in 
accordance  with  the  terms  of  this  sub -bid,  and  contingent  upon  the 
execution  of  the  general  contract,  and,   if  requested  so  to  do  in  the 
general  bid  by  such  general  bidder,  who  shall  pay  the  premiums  therefor, 
furnish  a  performance  and  payment  bond  of  a  surety  company  qualified  to  do 
business  under  the  laws  of  the  commonwealth  and  satisfactory  to  the 
awarding  authority,   in  the  full  sum  of  the  subcontract  price. 

E.  The  names  of  all  persons,  firms  and  corporations  furnishing  to  the 
undersigned  labor  or  labor  and  materials  for  the  class  or  classes  or  part 
thereof  of  work  for  which  the  provisions  of  the  section  of  the 
specifications  for  this  sub- trade  require  a  listing  in  this  paragraph, 
including  the  undersigned  if  customarily  furnished  by  persons  on  his  own 
payroll  and  in  the  absence  of  a  contrary  provisions  in  the  specifications, 
the  name  of  each  such  class  of  work  or  part  thereto  and  the  bid  price  for 
such  class  of  work  or  part  thereof  are: 
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Name 


FORM  FOR  SUB -BID  --  p2 
Class  of  Work 


Bid  price 


[Do  not  give  bid  price  for  any  class  or  part  thereof  furnished  by 
undersigned. ] 

F.  The  undersigned  agrees  that  the  above  list  of  bids  to  the 
undersigned  represents  bona  fide  bids  based  on  the  hereinbefore  described 
plans,  specifications  and  addenda  and  that,   if  the  undersigned  is  awarded 
the  contract,   they  will  be  used  for  the  work  indicated  at  the  amounts 
stated,   if  satisfactory  to  the  awarding  authority. 

G.  The  undersigned  further  agrees  to  be  bound  to  the  general  contractor 
by  the  terms  of  the  hereinbefore  described  plans,  specifications, 
including  all  general  conditions  stated  therein,  and  addenda,  and  to 
assume  toward  him  all  the  obligations  and  responsibilities  that  he,  by 
those  documents,  assumes  toward  the  owner. 

H.  The  undersigned  offers  the  following  information  as  evidence  of  his 
qualifications  to  perform  the  work  as  bid  upon  according  to  all  the 
requirements  of  the  plans  and  specif ications : - 


1.  Have  been  in  business  under  present  business  name 
  years. 

2.  Ever  failed  to  complete  any  work  awarded?   

3.  List  one  or  more  recent  buildings  with  names  of  the  general 
contractor  and  architect  on  which  you  served  as  a 
subcontractor  for  work  of  similar  character  as  required  for 
the  above-named  building. 


Building 


Architect 


General 
Contractor 


Amount  of 
Contract 


(a) 
(b) 
(c) 


4. 


Bank  reference 
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FORM  FOR  SUB-BID  --  p. 3 


I.     The  undersigned  hereby  certifies  that  he  is  able  to  furnish  labor  that 
can  work  in  harmony  with  all  other  elements  of  labor  employed  or  to  be 
employed  on  the  work  and  that  he  will  comply  fully  with  all  laws  and 
regulations  applicable  to  awards  of  subcontracts  subject  to  section  forty- 
four  F. 

The  undersigned  further  certifies  under  penalties  of  perjury  that  this 
sub-bid  is  in  all  respects  bona  fide,   fair  and  made  without  collusion  or 
fraud  with  any  other  person.     As  used  in  this  subsection  the  word  "person" 
shall  mean  any  natural  person,  joint  venture,  partnership,  corporation  or 
other  business  or  legal  entity. 


Date 


(Name  of  Sub-bidder) 


By  

(Title  and  Name  of  Person  Signing  Bid) 


(Business  Address) 


(City  and  State) 
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APPENDIX  D 
DESIGNER  SELECTION  BOARD  GUIDELINES 


The  guidelines  on  the  following  pages  have  been  issued  by  the  Designer 
Selection  Board  to  assist  municipalities  in  preparing  their  own  designer 
selection  procedures .     See  chapter  2  of  this  manual  for  additional 
information  on  preparing  designer  selection  procedures. 
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I 


MICHAEL  S  DUKAKIS 

COVER  NO* 

ARTHUR  C.   S.  CHOO 

CHAIRMAN 

GEORGE  R.  BEATON 

EXECUTIVE  DIRECTOR 


One  S&AAuvfon  &lace 


617-727-4046 


NOTE:     FOR  EASE  OF  COMPARISON,   CHANGES   IN  THE 

GUIDELINES  ISSUED  ON  2/7/85  ARE  OUTLINED 


TO: 


Cities  and  Towns 


FROM: 


DATE: 


RE: 


George  R.  Beaton,  Executive  Director 
Designer  Selection  Board 

November  19,  1985 

Designer  Selection  Guidelines  -  Cities  and  Towns 


**************************************** 


j  Several . 

tw©-  legislative  acts  recently  passed  revise  the  law  concerning  selection  of 


designers  on  public  building  projects. 

Section  5  of  Chapter  189  of  the  Acts  of  1984  made  various  technical 
corrections  to  the  public  designer  selection  procedures.    More  importantly, 
Section  5  re-numbered  the  sections  of  the  designer  selection  law,  as  follows: 


section 

30B 

became 

section 

38A* 

section 

30C 

it 

section 

38B 

section 

30D 

•i 

section 

38C 

section 

30  E 

it 

section 

38D 

section 

30F 

•i 

section 

38E 

section 

30G 

it 

section 

38F 

section 

30H 

ii 

section 

38G 

section 

301 

•• 

section 

38H 

section 

30J 

•i 

section 

381 

section 

30K 

ii 

section 

38J 

section 

30L 

ii 

section 

38K 

section 

30M 

ii 

section 

38L 

section 

30  N 

ii 

section 

38M 

section 

300 

ii 

section 

38N 

section 

30P 

•i 

section 

380 

On  January  7,  1985  the  Governor  signed  Chapter  484  of  the  Acts  of  1984  into 
law.    The  designer  selection  provisions  of  Chapter  484  are  effective  on  April  7, 
1985.    The  Division  of  Capital  Planning  and  Operations  has  prepared  a  summary  of 
Chapter  484  for  public  agencies.    That  summary  appeared  in  Volume  5,  Issue  5  of 
the  Central  Register  and  is  available  from  DCPO  upon  request. 

On  August  1,  1985,  the  Governor  signed  Chapter  228  of  the  Acts  of  1985  into  law, 
retroactive  to  April  7,  1985.    This  act  revised  the  maximum  amount  of  professional 
liability  insurance  coverage  required  by  designers  and  revised  the  indemnity  obli- 
gations of  subcontractors  to  third  parties.   ^^^^^ 
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Chapter  484  made  several  significant  revisions  to  the  designer  selection 
procedures  applicable  to  cities  and  towns.     The  Designer  Selection  Board  adopted 
the  attached  Guidelines  for  Cities  and  Towns  on  January  22,   1985,  to  be 
effective  on  April  7,   1985.     The  Guidelines  are  intended  to  bring  local  designer 
selection  procedures  into  conformance  with  the  new  statutory  revisions.  They 
replace  the  guidelines  originally  approved  by  the  Board  on  June  10,  1982. 

The  designer  selection  procedure  that  each  city  and  town  adopts  must  comply 
with  the  purposes  and  intent  of  the  State  Designer  Selection  Board  law,  Chapter 
7,  section  38Ai-38  0.     It  must  be  open  to  public  scrutiny.     It  should  encourage 
architects  and  engineers  to  compete  for  public  work.    At  a  minimum,  it  must 
contain  the  following  four  specific  provisions: 

Newspaper  and  central  register  advertising; 
Uniform  application  form  and  evaluation  procedure; 
Public  written  explanation  of  reasons  for  selection;  and 
Lump  sum  fees. 

It  should  also  be  noted  that  Section  38L  requires  public  agencies  to  keep  the 
following  records: 

all  information  supplied  by  or  obtained  about  each  applicant; 
all  actions  taken  by  the  board  or  agency  relating  to  any  project; 
any  other  records  related  to  designer  selection  required  by  the 
division. 

The  Inspector  General's  Office  has  recently  requested  the  Board  to  assist 
him  in  his  endeavors  to  ascertain  compliance  with  these  statutory  requirements 
and  cities  and  towns  should  be  aware  that  the  Board  and  the  Inspector  General 
intend  to  verify,  that  cities  and  towns  are  complying  with  the  law. 

On  building  projects,  designers  are  required  to  carry  professional 
liability  insurance.     Liability  insurance  is  not  required  for  the  preparation  of 
studies,  surveys,  soil  testing,  cost  estimates,  or  programs.    A  copy  of  the  DCPO 
Standard  Design  Contract  is  available  at  the  Division  of  Capital  Planning  and 
Operations  Headquarters,  15th  Floor,  One  Ashburton  Place.  Boston,  MA  02108.  You 
may  use  it  or  modify  it  in  any  way  you  find  helpful. 

Our  purpose  is  to  help  municipalities  establish  a  professional  and 
objective  procedure  which  will  carry  out  the  purposes  of  the  designer  selection 
statute,  and  secure  the  highest  quality  design  services  for  all  public  building 
projects.    Municipalities  may  also  wish  to  utilize  the  services  of  the  Designer 
Selection  Board  as  provided  by  the  following  statute. 

Massachusetts  General  Law  Chapter  7,  section  38K(c)  provides  that: 

"Any  city,  town  or  other  public  agency  not  otherwise  subject 
to  the  jurisdiction  of  the  board  may  request  the  board  to 
exercise  jurisdiction  regarding  the  selection  of  applicants 
to  perform  design  services  for  a  specified  period  of  time  or 
for  a  specified  project.     In  such  cases,  all  provisions  of 
sections  thirty-eight  Ai  to  thirty-eight  0,  inclusive,  shall 
apply  to  the  board,  the  applicants  and  the  public  agency  so 
requesting." 
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Although  this  Board  has  a  heavy  workload  of  projects,  we  will  process  major 
design  projects  for  cities  and  towns  upon  request. 

There  are  several  significant  revisions  made  in  Chapter  484,  that  will 
partially  alleviate  the  obligations  of  cities  and  towns  to  follow  detailed 
designer  selection  procedures. 

First,  for  those  projects  without  an  associated  estimated  construction 
cost,  including  but  not  limited  to  feasibility  studies,  projects  shall  be  exempt 
from  these  procedures  if  the  cost  of  the  design  service  is  less  than  two 
thousand  five  hundred  dollars. 

Second  public  works  projects  which  are  bid  under  Chapter  30,  section  39M 
are  still  exempt  from  the  designer  selection  statute  as  are  all  projects 
involving  the  design  of  sewer,  highway  and  water  systems  (see  G.L.  Chapter  7, 
section  39A(gi) ) . 

Third,  on  repair  projects  where  the  total  design  fee  is  $25,000  or  less, 
there  is  no  longer  a  requirement  to  separate  the  study  designer  from  the 
designer  responsible  for  preparing  the  plans  and  specifications  (see  G.L. 
Chapter  7 ,  section  38H(d)). 
|  FoufthTl 

FinaHy;  cities  and  towns  may  continue  a  study/program  designer  into  the 
design  development  stage  of  a  project  provided  an  independent  study  has  been 
commissioned  to  verify  that  the  original  program  is  feasible  and  adequate  (see 
G.L.  Chapter  7,  section  38H(i)). 

I  hope  this  information  and  the  attached  Guidelines  will  assist  your  city 
or  town  in  complying  with  the  new  statutory  procedures  for  designer  selection. 


In  addition  to  revising  the  attached  "Guidelines  for  Local  Designer  Selec- 
tion Procedures"  to  include  provisions  recently  enacted  by  the  Legislature,  we 
have  included  "Regulation  811  CMR  3.00  Expedited  Procedure  for  Selection  of  De- 
signers when  an  Emergency  Situation  Exists."    This  regulation  was  specifically 
adopted  for  emergency  projects  encountered  by  the  Division  of  Capital  Planning 
and  Operations.     However,  local  awarding  authorities  may  find  it  desirable  to 
adopt  similar  emergency  designer  selection  procedures  after  proper  substitution 
of  respective  local  officials  in  lieu  of  state  officials. 


Also  attached  for  your  convenience  is  a  suggested  standard  application  form 
that  cities  and  towns  may  utilize  as  the  required  uniform  application  form. 
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DEFINITIONS 


"Designer",  an  individual,  corporation,  partnership,  sole  proprietorship, 
joint  stock  company,  joint  venture,  or  other  entity  engaged  in  the  practice  of 
architecture,  landscape  architecture,  or  engineering,  which  satisfies  the 
following: 

i.  if  an  individual,  the  individual  is  a  registered  architect,  landscape 
architect,  or  engineer; 

ii.  if  a  partnership,  a  majority  of  all  the  partners  are  persons  who  are 
registered  architects,  landscape  architects,  or  engineers; 

iii.  if  a  corporation,  sole  proprietorship,  joint  stock  company  or  other 
entity,  the  majority  of  the  directors  or  a  majority  of  the  stock 
ownership  and  the  chief  executive  officer  are  persons  who  are 
registered  architects,  landscape  architects,  or  engineers,  and  the 
person  to  have  the  project  in  his  or  her  charge  is  registered  in  the 
discipline  for  the  project. 

iv.  if  a  joint  venture,  each  joint  venturer  satisfies  the  requirements  of 
this  section. 

"Designer  services"  means  any  of  the  following  services  provided  by  any 
designer,  programmer,  or  construction  manager  in  connection  with  any  public 
building  project: 

i.  preparation  of  master  plans,  studies,  surveys,  soil  tests,  cost 
estimates  or  programs; 

ii.  preparation  of  drawings,  plans  or  specifications  including  but  not 
limited  to  schematic  drawings,  preliminary  plans  and  specifications, 
working  plans  and  specifications  or  other  administration  of 
construction  contracts  documents; 

iii.  supervision  or  administration  of  a  construction  contract;  and 

iv.  construction  management  or  scheduling. 

"Building  project",  a  capital  facility  project  undertaken  for  the  planning, 
acquisition,  design,  construction,  demolition,  installation,  repair  or 
maintenance  of  any  building  and  appurtenant  structures,  facilities  and 
utilities,  including  initial  equipment  and  furnishings  thereof;  provided, 
however,  that  appurtenant  buildings  or  structures  which  are  required  to  be 
constructed  as  integral  parts  of  the  development  of  sewer,  water,  and  highway 
systems  shall  not  be  subject  to  section  38C,   (selection  of  designers  in 
accordance  with  the  attached  guidelines). 

"Committee",  appointees  of  the  Local  Awarding  Authority  to  act  as  a 
designer  selection  board  for  selection  of  finalists  to  provide  design  services 
for  city  or  town  building  projects  in  accordance  with  the  intent  of  Chapter  7, 
sections  38A±  to  38  0. 
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GUIDELINES  FOR  LOCAL  DESIGNER  SELECTION  PROCEDURES 


*See  Definitions 


The  Designer  Selection  Board  is  authorized,  under  the  provisions  of  G.L. 
Chapter  7,  section  38K,   to  develop  guidelines  for  the  designer  selection  .-. 
procedures  to  be  adopted  by  cities  and  towns  throughout  the  Commonwealth.  The 
procedure  is  to  apply  to  the  selection  of  designers  on  building  construction, 
renovation,  alteration,  remodeling  and  repair  projects,  the  estimated  cost  of 
which  exceeds  ten  thousand  dollars.     For  those  projects  without  an  associated 
estimated  construction  cost,  including  but  not  limited  to  feasibility  studies, 
projects  are  exempt  from  these  procedures  if  the  cost  of  the  design  service  is 
less  than  two  thousand  five  hundred  dollars.     These  procedures  do  not  apply  to 
the  selection  of  designers  for  public  works  projects  bid  under  provisions  of 
Chapter  30,  section  39M  and  projects  that  are  integral  parts  of  the  development 
of  sewer,  water  and  highway  systems.     See  the  definition  of  "building  project"* 
if  there  is  a  question  whether  a  particular  project  is  a  building  .project 
subject  to  these  guidelines. 

The  Designer  Selection  Board  recommends  the  following  procedures: 

t  ■ 

1.  The  awarding  authority  that  will  award  and  administer  the  design,  -r 
contract  will  determine  the  nature  and  extent  of  the  design  services* 
required  for  the  project  and  will  develop  the  project  criteria 
required  under  #3  below. 

2.  A  request  for  proposals  (RFP)  for  each  contract  for  designer  services 
for  a  project  subject  to  the  jurisdiction  of  the  committee*  shall  be 
publicly  advertised  by  the  committee  in  a  newspaper  of  general 
circulation  in  the  area  in  which  the  project  is  located  or  to  be 
located,  and  in  the  central  register  established  under  Chapter  9, 
section  20A,  and  in  such  places  as  the  committee  requires  at  least  two 
weeks  before  the  deadline  for  filing  applications.     A  contract  for 
designer  services  for  a  project  whose  estimated  cost  of  construction 
is  between  ten  thousand  and  twenty-five  thousand  dollars  need  only  to 
be  advertised  in  the  central  register. 

3.  The  RFP  will  provide  the  following  detailed  information: 

a)  a  description  of  the  project,  the  specific  designer  services 
sought,  estimated  construction  cost,  and  the  time  allotted  for 
completion; 

b)  when  and  where  the  program  prepared  for  the  project  will  be 
available  for  inspection  by  applicants,  or  a  statement  that  there 
is  no  program  beyond  the  information  in  (a)  above; 

c)  the  qualifications  required  of  applicants  for  the  project; 

d)  the  categories  of  designers'  consultants,  if  any,  for  which 
applicants  must  list  consultants  they  intend  to  use; 
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e)  whether  the  fee  has  been  set  or  will  be  negotiated.     If  the  fee  has 
been  set,   its  amount  must  be  stated  in  the  RFP  as  a  total  dollar 
amount,  not  a  percentage.     If  the  fee  is  to  be  negotiated,  the 
awarding  authority  shall  establish  a  not-to-exceed  amount  prior  to 
negotiations,  but  need  not  publish  it  in  the  RFP. 

£)  the  deadline  for  submission  of  proposals; 

g)  the  person  and  address  to  which  proposals  should  be  sent; 

h)  any  other  pertinent  information. 

4.  A  committee  will  be  appointed  by  the  awarding  authority  to  evaluate 
proposals  and  select  the  finalists.     The  committee  should  include  one 
or  more  public  members;   and  professional  members  (architects  and 
engineers)  who  may  be  in-house  or  outside  people. 

5.  The  selection  of  the  finalists  will  be  based  on  the  following 
criteria: 

a)  prior  similar  experience; 

b)  past  performance  on  public  and  private  projects; 

c)  financial  stability; 

d)  identity  and  qualifications  of  the  consultants  who  will  work  with 
the  applicant  on  the  project;  and 

e)  any  other  criteria  that  the  committee  considers  relevant  for  the 
project . 

6.  Applicants  or  finalists  may  be  required  to: 

a)  appear  for  an  interview  before  the  committee; 

b)  present  a  written  proposal  to  the  committee;  or 

c)  participate  in  a  design  competition  held  by  the  committee. 

7.  When  the  committee  has  required  that  applicants  list  consultants  which 
they  intend  to  use,  any  changes  in,  or  addition  to,  consultants  named 
in  the  application  must  be  approved  by  the  awarding  authority  and 
reported  to  the  committee  with  a  written  statement  by  the  designer  or 
construction  manager  of  the  reasons  for  the  change.     No  person  or  firm 
debarred  pursuant  to  Chapter  149,  section  44C  or  disqualified  pursuant 
to  Chapter  7,  section  38D  shall  be  so  included  as  a  finalist. 

8.  The  committee  will  select  at  least  three  finalists  from  among  all 
applicants  and  transmit  the  list  to  the  awarding  authority.     The  list 
will  rank  the  finalists  in  order  of  qualification,  provide  a  record  of 
the  final  vote  of  the  committee  on  the  selection,  and  include  a 
written  statement  explaining  the  committee's  reasons  for  its  choice 
and  its  ranking  of  the  finalists.     The  list  will  be  a  public  record. 
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The  committee  shall  transmit  to  the  awarding  authority  all  material 
made  or  received  relating  to  such  recommendation. 

If  the  fee  for  design  services  has  been  set  by  the  awarding  authority 
prior  to  the  selection  process;- the  awarding  authority  will  select  the 
designer  to  be  awarded  the  contract   from  the  list  submitted  by  the 
committee.     If  a  designer  other  than  the  one  ranked  first  is  selected, 
the  awarding  authority  shall  file  a  written  justification  with  the 
committee. 

If  the  fee  is  to  be  negotiated,  the  awarding  authority  shall  review 
the  list  transmitted  by  the  committee,  and  may  exclude  any  designer 
from  the  list  with  a  written  explanation  of  the  exclusion.  The 
awarding  authority  shall  then  appoint  a  designer  based  on  successful 
fee  negotiation  among  the  remaining  finalists  in  order  of  rank. 

The  design  contract  shall  state  the  fee  as  a  total  dollar  amount.  The 
contract  may  provide  for  equitable  adjustments  in  the  event  of  changes 
in  scope  of  services. 

A  designer  or  programmer  appointed  to  do  a  feasibility  study,  master 
plan  or  program  for  a  project  shall  be  ineligible  for  appointment  to 
perform  the  design  services  for  that  project.     This  paragraph  shall 
not  apply  to  designers  performing  studies  for  repair  work;  provided, 
first,  that  such  work  is  limited  to  identifying  and  correcting 
existing  deficiencies  in  a  portion  of  a  building  or  its  equipment;  and 
second,  that  the  designer's  fee  for  the  combined  study  and  design  of 
repairs  is  not  greater  than  twenty-five  thousand  dollars. 

Awarding  authorities  in  cities  and  towns  may  allow  a  designer  who 
conducted  a  feasibility  study  to  continue  with  the  design  of  a 
project,  if  the  authority  commission(s )  an  independent  review,  by  a 
knowledgeable  and  competent  individual  or  business  doing  such  work,  of 
the  feasibility  designer's  work  to  insure  its  reasonableness  and  its 
adequacy  prior  to  allowing  che  designer  to  continue  on  said  project. 
The  review  of  a  state  agency  with  oversight  or  approval  of  a  project 
may  be  sufficient  for  the  purposes  of  this  paragraph. 

Every  contract  awarded  for  design  services  shall  include: 

a)  certification  that  the  designer  or  construction  manager  has  not 
given,  offered,  or  agreed  to  give  any  gift,  contribution  or  offer 
of  employment  as  an  inducement  for,  or  in  connection  with,  the 
award  of  the  contract  tor  design  services; 

b)  certification  that  no  consultant  to,  or  subcontractor  for  the 
designer  or  construction  manager  has  given,  offered  or  agreed  to 
give  any  gift,  contribution  or  offer  of  employment  to  the  designer 
or  construction  manager,  or  to  any  other  person,  corporation,  or 
entity  as  an  inducement  for,  or  in  connection  with,  the  award  to 
the  consultant  or  subcontractor  of  a  contract  by  the  designer  or 
construction  manager; 
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c)  certification  that  no  person,  corporation  or  other  entity,  other 
than  a  bona  fide  full-time  employee  of  the  designer  or  construction 
manager,  has  been  retained  or  hired  to  solicit  for  or  in  any  way 
assist  the  designer  or  construction  manager  in  obtaining  the 
contract  for  design  services  upon  an  agreement  or  understanding 
that  such  person,  corporation  or  other  entity  be  paid  a  fee  or 
other  consideration  contingent  upon  the  award  of  the  contract  to 
the  designer;  and 

d)  certification  with  respect  to  contracts  which  excused  ten  thousand 
dollars  or  which  are  for  the  design  of  a  building  for  which  the 
budgeted  or  estimated  construction  costs  'exceed  one  hundred 
thousand  dollars,  that  the  designer  has  internal  accounting 
controls  as  required  by  Chapter  30,  section  39K,  and  that  the 
designer  will: 

(1)  maintain  accurate  and  detailed  accounts  for  a  six  year  period 
after  the  final  payment; 

(2)  file  regular  statements  of  management  concerning  internal 
auditing  controls;  -  -      «  ... 

(.3)    file  an  annual  audited  financial  statement^  and 

(4)    submit  a  statement  from  an  independent  certified  public 

accountant  that  such  CPA  (or  public  accountant)  has  examined 
management's  internal  auditing  controls  and  expresses  an 
opinion  as  to  their  consistency  with  management's  statements 
in  (2)  above  and  whether  such  statements  are  reasonable  with 
respect  to  transactions  and  assets  that  are  substantial  in 
relation  to  designer's  financial  statements,  Chapter  7, 
section  38H(e). 


e)  a  requirement  that  the  designer  at  his/her  own  expense  obtain  and 
maintain  a  professional  liability  insurance  policy  covering 
negligent  errors,  omissions  and  acts  of  the  designer  or  of  any 
person  or  business  entity  for  whose  performance  the  designer  is 
legally  liable  arising  out  of  the  performance  of  such  contracts  for 
design  services.    The  awarding  authority  may  require  a  consultant 
employed  by  a  designer  subject  to  this  subparagraph  to  obtain  and 
maintain  a  similar  liability  insurance  policy.  |  The  designer  ^shail 
—      -  a  certificate  or  certificates  of  such  insurance  coverage  to 


irtiricates  or  such  msuranceci 
the  pubTi^-a^ency  prior  to  the  award  of  the  contrac>r^showing 
coverage  in  anaBe^uate  amount  for  the  applic>We*  period  of 
limitations  and  includxn^ttnyadded  ccjisefSge  in  such  amounts  as  the 
awarding  authority  requires.^^^p«<J|e£sional  liability  insurance 
policy  obtained  and  maintained  pursuanH^^^his  paragraph  shall 
provide  for  covera^-tJfnot  less  than  ten  perce^n^^ofthe  project's 
estimated  coa>-<fic  on  struct  ion  for  the  applicable  per"IW»»Qf_. 
limitations  and  include  any  added 
„£h€public  agency 


amount 


require. 


tot 


amount  of  such' insurance 


shall  at  a  minimum  equal  the  lesser  of  one  million  dollars  or,  ten  per 
cent  of  the  project's  estimated  cost  of  construction,  or'su'cfr  larger 
amounts  as  the  public  agency  may  require,  and  shall  cover  the  applic- 
able period  of  limitations.  A  designer  required  by  the." public  agency 
to  obtain  all  or  a  portion  of  such  insurance  coverage  at ^.tiisjpvm  ex- 
pense shall  furnish  a  certificate  or  certificates  of  insurance  cover- 
age to  the  public  agency  prior  to  the  award  of  the  contract.  For  the 
purpose  of  this  paragraph  only,  "public  agency"  shall  have  the  meanin 
set  forth  in  section  thirty-nine  A.  (Revised  in  accordance  with  C228 
of  the  Acts  of  1985)   
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The  awarding  authority  may  request  a  copy  of  the ; Division  of 
Capital  Planning  and  Operations'   Standard  Design  Contract  to  use  as 
i.s,  or  to  modify.     Contracts  for  design  service  may  include  a 
c  requirement  that  the  designer  be  responsible  for  overseeing  the 
constructioa  phase  of  the  project. 

13.     Ia  the  selection  of  applicants  to  perform  design  services  the 
following  records  will  be  kept  by  the  awarding  authority: 

..     :  a)" all  information  supplied  by  or  obtained  about  each  applicant; 

b)  all  acciocs  taken  by  the  committee  relating  to  any  project; 

c)  all  actions  taken  by  the  awarding  authority  relating  to  any 
project. 

These  records  will  be  available  for  inspection  by  the  State  Designer 
Selection  Board  and  other  authorized  public  agencies. 


All  meetings  of  a  government  body  shall  be  open  to  the  public  and  any 
person  shall  be  permitted  tc  attend  any  meeting  except  as  otherwise 
provided  by  G.L.  30H,  Section  11A^. 


14.    Ho  member  of  the  Committee  shall  participate  in  the  selection  of  a 

designer  as  a  finalist  for  any  project  if  the  member  or  any  member  of 
ni 3  or  her  immediate  family: 

a)  has  a  direct  or  indirect  financial  interest  in  the  award  of  the 

design  contract  to  any  applicant; 

BMtr         V~    o<»  *s  «  iucc  .         •   •  •  ;>-*■:    •  * 

b')J  is  currently  employed  by,  or  is  a  consultant  to  or  under  contract 
to  an  applicant; 

c)  is  negotiating  or  has  an  arrangement  concerning  future  employment 
-  or  contracting  with  any  applicant;  or 

d)  has  an  ownership  interest  in,  or  is  an  officer  or  director  of,  any 
applicant. 

The  recommended  procedures  above  may  be  amended  or  modified  so  long  as  the 
procedures  adopted  satisfy  the  purpose  and  intent  of  Chapter  7,  section  38Ai  to 
38  0,  and  requires  newspaper  and  central  register  advertising,  a  uniform 
application  form,  uniform  evaluation  procedure*  public  written  explanation  of 
the  reasons  for  designer  selection,  and  lump  sum  fees. 


13.    When  an  emergency  situation  exists.  Cities  and  Towns  may  utilize  "Regu- 
lation 811  CMR  3.00  Expedited  Procedure  for  Selection  of  Designers  When  an  Emer- 
gency Situation  Exists",  as  adapted  to  local  requirements  including  the  substitu- 
tion of  the  terms  "Designer  Selection  Board"  and  "Deputy  Commissioner  of  DCPO" 
with  "City  or  Town  Selection  Committee"  and  "Local  Awarding  Authority"  respectively. 


811  CMS  3:00         EXPEDITED  PROCEDURE  FOR  SELECTION  OF  DESIGNERS 
WHEN  AN  EMERGENCY  SITUATION  EXISTS 

Section 

3.01  Scope  and  Purpose 

3.02  Definitions 

3.03  Declaration  of  Emergency 

3.04  Studies,  Programs  and  Design  and  Administration  of  Construction  Projects 

3.05  Voting  by  DSB  Members  for  Selection  in  an  Emergency  Situation 

3.01:     Scope  and  Purpose 

These  regulations  establish  a  speedy  procedure  by  which  the  Designer 
Selection  Board  can  select  a  designer,  programmer  or  construction 
manager,  when  an  emergency  situation  exists. 

3.02:  Definitions 

As  used  in  811  CMR  3:00  the  following  terms  shall  have  the  meanings  set 
forth,  unless  otherwise  prescribed  by  statute: 
Board  or  DSB  -  the  State  Designer  Selection  Board 

Deputy  Commissioner  -  the  Deputy  Commissioner  of  the  Division  of  Capital 
Planning  and  Operations 

3.03:     Declaration  of  Emergency 

(1)  The  declaration  will  be  made  by  the  Deputy  Commissioner,  based  upon 
one  of  the  following  criteria. 
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(a)  Danger  to  health  or  safety  of  any  persons  because  of  the  time 
required  for  selection  of  a  designer  by  the  regular  statutory 
process. 

(b)  Deadline  for  action  on  a  project  set  by  a  court  or  federal  agency 
which  cannot  be  met  if  the  regular  statutory  process  is  followed. 

(2)  The  Deputy  Commissioner  will  file  a  memorandum  with  the  Board^ 
stating  the  reasons  for  the  emergency  declaration,   listing  proposed  scope 
of  work,  estimated  cost  of  construction,   the  established  lump  sum  fee  for 
designers'   services,  and  any  other  relevant  information. 

(3)  Upon  receipt  of  the  memorandum  from  the  Deputy  Commissioner,  the 
Board  may  elect  to  follow  the  expedited  procedures  set  forth  in  the 
following  sections. 

■ 

3.04:     Studies,  Programs  and  Design  and  Administration  of  Construction  Projects 

(1)  If  the  scope  of  work  involves  a  study  or  program,  finalists  may  be 
selected  from  the  existing  standing  list  of  consultants  who  have 
previously  applied  to  Che  Board  for  projects  of  this  nature  as  advertised 
in  Public  Notices  as  Item  2,  or  from  applicants  who  have  filed  a  master 
file  brochure  with  the  Board,  without  public  advertising.  '-■ 

(2)  If  the  scope  of  work  involves  design  and  administration  of  a 
construction  project,   finalists  may  be  selected  from  the  existing 
standing  list  of  consultants  who  have  previously  applied  to  the  DSB  for 
projects  as  advertised  in  Public  Notices  as  Item  1,  or  from  applicants 
who  have  filed  a  master  file  brochure  with  the  Board,  without  public 
advertising . 


D-12 


(3)     The  Chairman  of  .  the  DSB,  or  in  his  absence,   the  Vice  Chairman  or 
senior.  DSB  member,   upon,  receipt  of  the  declaration . by  the, Deputy 
Commissioner  that  an  emergency  exists;  will  select  at  least,  6 
semiirf inalists.  asc-  described  above.  r  r     .  ^ 

3.05:    Voting  by  Dgjl  Membejrs  for  Selection  in  an  Emergency  Situation 
(1  >  -  The?  Executive-  Director  of  the  DSB  shall  compile  the  above 
information  ninitoo^  package  for  distribution  and  auction  by  alj.  the  DSB 
members,     ^ate^ia-1  shal-I,  be  mailed  if  time  permits.     When  possible, 
selecrtioti^hallv  be  <made:  at  the  next  scheduled  meetings   WJien  time  or 
other  circumstances  do  not  permit,  members  may  respond  by  mail. 

(2)  In  those  cases  where  the  chairman  or  in  his  absence  Xhe  . 
vice-chairman  or  senior  DSB  member  determines  that  immediate  action  is 
required* -on  the  basis  of^an  immediate  threat,. to  health  and  safety,  that 

,  ;  -perspn(.  shalla:Romi5nate  at- least  6  semi -finalists  for  the  specific  project 
to /be  acted  op <  ^.jaaid  Board  member  may  direct, the  Executive  director  to 
ppll  all-  ayaiiable-gSB- members  by  phone  and  record  their  vote,  tabulate 
Ci,  the,;  results 3  and„  forward  the  names  of  the  3  or  more  finalists  jto  the 

Deputy  Commissioner:  for  his  appointment  in  accordance . wi th  the  Chapter  7, 
secxion  30G  and^QH.  fgj 

(3)  -   The  Jtabi^lation  of  ,  the  vote  by  DSB  members  for  the  3  or  more 
rfip^a-lis^Sr  to  be  submitted  to ,  the  Deputy  Commissioner  shall  be 

:     accjompjyished  by  crediting  jthe  designated  point  count  of  each  member's 
-vpte  to  the  fJLria  so  selected  by  each  respective  member.     Every  firm 
ranked  1st  will  be  credited  with  3  points,   the  2nd  ranked  firm  will  be 
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credited  with  2  points  and  3rd  ranked  finalist  will  obtain  1  point..-  The 
firm  obtaining  the  highest  cumulative  total  of  points  will  be  ranked^  1st 
the  next  higher  total  will  be  ranked  2nd  and  the  3rd  highest  total  point 
count  will  be  ranked  3rd.  All  additional  recommended  finalists  _sh.alL  .__, 
receive  zero  points. 

(4)    In  the  case  of  an  equal  total  point  count,  the  Board  shall  be 
repolled  to  determine  the  final  ranking  of  the  3  or  more  finalists. 


REGULATORY  AUTHORITY: 

811  CMR  3.00:     M.G.L.  Chapter  7,  section  30K 
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JOSEPH  R.  BARRESI 

INSPECTOR  GltNtRAL" 
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The  Commonwealth  of  Massachusetts 

OFFICE  OF  THE  INSPECTOR  GENERAL 
ONE  ASHBURTON   PLACE        •        BOSTON  02108 


12,1/1  •->-• 


MEMORANDUM 


.i:u 


TlLlfMOHI 
«817»  72?-»t4t> 


TO:  State,  County,  and  Municipal  Agencies 

and  independent  Public  Authorities 

FROM:'         Joseph  R.  Barresi,   Inspector  General 

SUBJECT:     Code  of  Conduct  for  Public  Employees 

DATE:  July,  1989 


My  Office  is  often  called  upon  to  investigate  allegations 
involving  relationships  between  public  officials  and  private 
contractors,  and  I  am  freguently  asked  for  guidance  by 
individuals  and  agencies  wishing  to  ensure  that  their  conduct 
is  above  reproach.     I  have  concluded  that  it  would  be  helpful 
to  develop  a  model  code  of  conduct  that  could  be  adopted  by 
public  agencies  throughout  Massachusetts. 

The  enclosed  Code  of  Conduct  for  Public  Employees  affirms  the 
importance  of  maintaining  the  highest  standards  of  ethical 
conduct  in  public  service.     Its  purpose  is  not  merely  to  ensure 
compliance  with  the  letter  of  the  law.     This  Code  is 
considerably  more  detailed  and,   in  some  areas,  more  stringent 
than  the  State's  conflict-of-interest  law.     The  intent  of  the 
Code,  which  incorporates  standards  of  conduct  currently  in 
force  within  a  number  of  Federal  and  State  agencies,   is  to 
encourage  behavior  which  is  —  and  is  perceived  to  be  — 
appropriate  and  ethical. 

This  Code  covers  five  major  areas:     gifts  and  gratuities, 
reimbursement  of  travel  expenses,  honoraria,  testimonial 
and  retirement  functions,  and  groundbreaking  and  dedication 
ceremonies.     This  Code  is  not  all-inclusive.     It  is  designed  to 
supplement  the  State's  conflict-of-interest  law,   Chapter  268A 
of  the  General  Laws. 

The  conflict-of-interest  law  encourages  public  agencies  to 
establish  and  enforce  standards  of  conduct.     I  urge  your  agency 
to  adopt  this  Code. 
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Code  of  Conduct  for 
Public  Employees 


INTRODUCTION 


The  Massachusetts  conflict-of-interest  law,  Chapter  268A  of 
the  General  Laws,  prohibits  public  employees  from  soliciting 
or  accepting  gratuities  of  substantial  value  for,  or  because 
of,  their  official  duties.     The  law  covers  all  State,  county, 
and  municipal  employees,  as  well  as  employees  of  independent 
State  authorities,  districts,  and  commissions.     The  State 
Ethics  Commission,  which  enforces  the  conflict-of-interest 
law,  is  authorized  to  impose  civil  fines  of  up  to  $2,000  for 
each  violation  of  the  law  and  to  recover  damages.     The  law 
also  carries  criminal  penalties,  including  fines  and  terms  of 
imprisonment . 

The  conflict-of-interest  law  encourages  public  agencies  to 
establish  and  enforce  standards  of  conduct.     This  Code  of 
Conduct  is  designed  to  supplement  the  conflict-of-interest 
law  by  setting  standards  of  conduct  for  all  employees  with 
respect  to  relationships  with  individuals  and  entities  with 
whom  we  conduct  our  official  business.     The  purpose  of  this 
Code  is  to  preserve  the  integrity  of  these  relationships  and 
to  maintain  the  highest  level  of  public  confidence  in  the 
impartial  performance  of  our  duties. 

This  Code  prohibits  certain  activities  which  could  result  in 
a  conflict  of  interest  or  create  the  appearance  of  a  conflict 
of  interest.     Exceptions  to  the  Code's  prohibitions  are 
limited  to  specific  circumstances  in  which  an  overriding 
public  interest  is  served  by  the  exception  or  in  which  the 
relationship  in  question  is  primarily  personal. 

Five  major  areas  are  addressed  by  this  Code:     gifts  and 
gratuities,  reimbursement  of  travel  expenses,  honoraria, 
testimonial  and  retirement  functions,  and  groundbreaking  and 
dedication  ceremonies.     This  Code  is  not  all-inclusive.  It 
does  not  regulate  every  conceivable  situation  in  which  you 
may  be  offered  gifts  or  other  items  of  monetary  value.  It 
does  not  address  other  activities  prohibited  by  the  conflict- 
of-interest  law,  such  as  bribery,  participation  in  official 
matters  affecting  one's  financial  interests  or  those  of  one's 
family  or  business,  and  misuse  of  one's  official  position. 
For  information  or  advice  on  matters  not  covered  by  this 
Code,  you  should  consult  our  Counsel;  you  may  also  seek 
guidance  directly  from  the  State  Ethics  Commission. 


The  Code  of  Conduct  for  Public  Employees  was  developed  by  the  Massachusetts  Office  of  the  Inspector  General  for  public 
agencies  throughout  the  Commonwealth.  The  Inspector  General  recommends  that  agencies  adopt  this  Code.  As  used  In  the 
Code,  "we"  and  "our"  refer  to  the  agency  adopting  this  code:  "you"  refers  to  the  agency's  employees. 


Publication  #:     16.011-1000  cps.  --  6  pp.  7/5/89  --  Approved  by  Rlc  Murphy,  State  Purchasing  Agent 
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f,      GIFTS  AND  GRATUITIES 


A.    General  Restrictions 

xcil~3-;.nco  fix  :^^f  '/;g  -oniMs'^'  v 

ic  Yoii  may  not  solicit  or,  accept vj  directly  or 

indirectly,  any  gift,  gratuity ;  [fav'drT;j entertainment, 
-       loan,  or  other  item  of  mQnetary^va&uex^rom  a  person, 
public  agency,  or  private. entity  you  know  or  have 
x     -  reason  to  know:       ».',     ,  ,  -rio'-nx 

1.     Has  had,  has,  or  is  seeking  to  obtain  contractual 
or  other  business  or  jf  inancial  "^relationls  C^ith  us; 


Conducts  or  is  seeking  to  conduct  business  or 
other  activities  which  are  regulated  or*'  miSriitored 

by  us;  or     . '.?  '  ..  -       *bRi3  -J':D"';"q 

Has  interests  that  may  be  or  may  give  the 
reasonable  impression  ."of^'being  "substantially 
affected  by  the  performance  ^r  ftohperf ormance  of 
your  official  duties*  in :  >":-:-- ^ 


Example:*  You  may  not  accept  §  .restaurant  hxnch:  Prowf  a  consultant 
OY  employed  by  a  firm  under  corittZ6t<  CO- us. v  5:1 

Example:      You/may  not  accept  a  Christmas  ^gitt-  irxM  ^vendor 
seeking  business  with  usz  E     -  ^  •"-   -•'-s - 


business  wi th  us: 

Example:      You  may  not  accept  a  ticket  to  -a-  spoftihgL  event  from  an 
individual  with  whom  we  have  official  business. r 

B.    Exceptions  f ....  - 

ll     You  may  accept  gifts  in  cases  invoicing  a  family 
or  personal  relationship  when  the  circumstances 
make  clear .  that  the  relationship  ~iMr  the 
motivation  for  the  gift. 

2.  You  may  accept  nonalcoholic  beyera^e,s,-  suol^as 
coffee  or  tea,  ^from  .public  or*  private  eii€ities. 

3.  You  may  attend  and  accept  food  andt.  beverages  ^at 
seasonal  or  celebratory  funot^OTS^stfdn  as 
Christmas,  birthday,  or  retirement  part jLes, 
hosted  by  public  .entities'.    —  -cr  Y£a  " 

E!*&n»c;o               .:•  -        "^.[11  yji-sswa        rosi^q  £ 
scn-r.  «:*    .  1*-^  s-   s;    iavwtJS  ,AI  ncx^sS  5c 
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4.  You  may  accept  food  and  beverages  ,in  connection 
with  attendance  at  working  meetings  held  in  the 
office  of  a  public  entity. 

5.  You  may  accept  food  and  beverages  in  connection 
with  attendance  at  widely  attended,  meetings  or 

,  gatherings  held  by  a  private  '  £raael  orn  .- 
» professional  association  ih  ah  of f ice.  or  other 


business  ^setting  when  you  dre  attending  the 

Vfii  -to 


.meeting  or  gathering  in  your  official  capacity 


for  informational,  educational ,  or  other  similar 
purposes.  _ ,         .  aeR 


_~    Ex^mplcZr    Jtou  mays,  not  accept  food  and  beverages  at  a  hospitality 
suite  hosted  by  one  or  more  private  firms..*, 


U..1  • 


gxample;      Xou  may- not  accept  a  r'estaur ant  dinner  hps ted  by  a 
private  trade  association ,  even  if  the  event  is 
informational  and  widely  attended.  „,,.-■ 

r  6.,.  .  You  may  accept  loans  from  bariks  jox  other 
l~Z.  ^financial  institutions  to' finance 'proper  and 

usual  customer  activities,   such  as  home  mortgage 
loans  and  automobile  loans.     If the  bank  or 
financial  institution  is  an  entity  with  which  you 
have  or  might  reasonably  expect  to  have  dealings 
in  your  official  capacity,  you  must  be  able  tp 
demonstrate  that  the  loan  has  been  granted  on 
current  customary  terms;  you  must  also  provide 
written  disclosure  of  the  loan  to  vour 
supervisor. 

7.     You  may  accept  unsolicited  advertising  or 
promotional  materials  of  nominal  yal^e^./j 

Example:      You  may  accept  an  unsolicited ,  inexpensive^  promotional 
pen. or  calendar.-      s-      1      >       *  ^ 

-re?      You  may         acqept  a  leather  portfolio. 


II.  ^  REIMBURSEMENT  OF  TRAVEL  ^EXPENSES  "  ' 

..  .  '  -  -  -     ~-i    BZ  n    -  -' 

.,  c-"^1 *^  : 

-  „  «*•»  ;-"-  jjB     1/.  DOS-     £-     V-  ,'i  ' 

^r-  Geri6rai.  Restrictions  7 "     --'c  : 

SS  COTS    ••  -'-r>    ...  ••  ^tid     2tr>z;^  ~r> 

'  YbiT  may  not  accept  reimbursement  for  travel  expenses 
from  a  person  or  entity  which  falls  within  the  scope 
of  Section  IA,  above. 
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B.  Exceptions 


1..    If  you  deliver,  a  speech  or  participate  in  a 

conference,  .we  may  elect  to  adcept  reimbursement 
from  the  sponsor  of  the  speech  or  conference  for 
your  actual  and  necessary  trave^f.e>qpe#ses.  In 
this  case,  we  —  not  the  sponsor        will  pay  or 
reimburse  you  in  accordance  with  our  travel 
policy,,  and  bill  the  sponsor :fqr  .the  appropriate 

2.     If  we  determine  that'  employed"  travel  is  a 
necessary  component  of  a  vendor  evaluation,, 
process-*  we  may  elect  to  require  competing 
vendors  to  reimburse  us  for  actu^j.,  ,and  ^^e-ssary 
travel  expenses  incurred ^iri"1  Connect  ion  with  the 
evaluation.     In  this  case,  we  —  not  the  vendors 
—  will  pay  or  reimburse  you  in  accordance  with 
our  travel  policy.     The  .publicly^ a^dv^ct^sid    .  / 
request  for  proposals" 'or  bias  must  set  forth  our 
procedures  for  calculating  and  billing  all 
competing  vendors  for  the  ^^TiQ^i^^^,j^o\^c^ . 

  -    os    -Ofl  UO\  »X 


stay 


IH;  HONORARIA  yvJaoB  10  tee* 


A.    General  Restrictions 


-  3   You  may  accept;  honoraria*- W  btherr3  lSojie^ry 
'  •   "  fcpmpensation  from  art-  outside.- source  jjC  return  for  a 
nC£ -~qpublic  appearance/  speech",-  l^cture^^ publication,  or 
discussion  only  if  all  of  the  following  conditions 
are  met:  .~\ ama^a 

;^I.     Preparation or„  del iveryfcor^ttie  pup'lic  appearance, 
speech r  lecture ,  publicat^bnv  br  discussion  is 
not  part  of  your  official  duties;  v 

i  ,  ~-  r-  -">r'f£*   >S;i3      jOfl     V      ''  * 
 ^  ■  f         ■.  if .       .  DOC  i. 

n  s 


:r  s  ^2.„  Neither  the  .-sponsor -nof xtriip  sMfcQ$  f;* i f  different, 

i  ^  \6f  t^echonorariom-'is  £r-$Utgqft      ^e^ity  which 

tc  ••-        !,,  7f alls  within  the  scope  of  Seetldfi  ±A,  above; 

"37    You  do  not  use  office  supplies ~6r  facilities  not 
available  to  the  general  public  in  the 
preparation  or  delivery  of  the  public  appearance, 
speech,  lecture,  publication,  or  discussion;  and 

4.     You  do  not  .take  "Off-ice  :tfme  for  tW^ preparation 
or  delivery 
lecture. 

Example:      You  may  -accept  ■aMnhohbraritim*£iST"§  fna^zine,  artiq^eovsro^ 
prepared  outside* workihgJHon£$i t~  !  xC  '■ 
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Example:  You  may  not  accept  an  honorarium-  for  delivering  a 
»  r-  speech  ~rin  your  of facial,  capacity"/ 


B. ^Eicc^ptions 


■•t.r  — 


'.*«'-    i  f    ^       ..  ,w   •_•  on"- 0"t:-'  -OS   TLX  u&x 

'         ^Yoctjiay  ^accept  awards,-  cert  if  ieates,  or  other 
3'-:  '(icicrq6     "items  of  nominal  value  given  f oir  a  speech, 
participation  in  a  conference,  or  a  pu(blic 
contribution  or*  achievement ^ 

Example You  may' accept,  a  framed  certificate' Si -  Appreciation . 

"if:  <Exa^2ePa^Y6tf'may  not  accept  an  engraved  pewter  bowl . 

IV.    TESTI^^M*  "AND "  RETIREMENT  FUNCTIONS 


.  a^^/crTQereralr  R&trictibns1 

1.  You  may  not  solicit  contributions,  sell  ..tickets^ 
or  otherwise  seek  or  accept  payments rbr ' a" 
testimonial  or  retirement  function,  or  any 
function  having  a  similar  purpose,  held  f or^ 
yourself  or  any  other  empI©5^*^^^^^^ntfibutor 
is  a  person  or  entity  which  falls  within  the 
scope_  of.  Section  JAr,-' above,  and6  th%*  admission 

I  -  prlce^cr) V^yjpseretj  exceeds  "thef'  act^al^  pierjrperson 
t     02  r.z -:J~z  pOSt  oj:"  food,  an^b beverages  Served  at  tfre 

Example:       You  may  not  offer  or  sell  tickets  to  a  testimonial 
dinner  to  j  con  tractor s- d.&ing business  with1  :us  if  the 
.  %cr.  i~  -  aC.c6  '^ticket  j>rice.  dn^ipdesjs  contribution  toward  a  gift. 

2.  You  may  not  accept  food,  beverages,  or  gifts  at 
.  an^^te§tiigpni%lii-;or.::».e,bire»ent  •fuhcfi1on;  "or  any 

:t9^etzib    i  fund t^o^r. paving  a : similar  purpose,  ~if  such  food, 
rioxriv.'  Y"rb^ef^gejp  or  9,4ri%9  are  paid  for  of  subsidized  by 
•  svod£    ^ -person  or  entity  which  falls  within  the  scope 
*  .  r  r        ^F&mc&e  above.      au   j  d       fa  ;  ~  1 
s-it  Hi  pxxatjq  ■*s,aBa?TQ 

bns  ;rfoxsai/oaiy  —  »llti" 

1Chapter  268,  of  th§  GeTieral^  Laws  Jcuf rftiitly ^prohibits 

naaj^^^frbm^selflinE,"  ifferin§-^qr  sale,  or  accepting  payment  for 
t  i,ckaes ,  dr  1s8fij^i|r>&  or  -  acceptirig,  ointributions :  for , 
testimonial  ctifin6rs'*or  Functions  held  on  behalf  of  anyone  employed; 
by  a  law  enforcement^  regulatory,  or  investigatory  agency  of^the 
CommonWealfeh  85rilfi^tpoliticai  subdivision  of  the  Commonwealth. 
The  law  carries  a  maximum  fine  of  $500. 


Example:       You  may  not  accept  a  free  admission  to  a  retirement 
luncheon  if  the  cost  of  your  admission  is  paid, 
directly  or  indirectly ,  by  one  or  more  contractors 
doing  business  with  us. 

Example:       You  may  not  accept  a  retirement  gift  if  the  gift  was 
paid  for  with  the  proceeds  of  tickets  purchased  by 
contractors  doing  business  with  us. 

B.  Exceptions 
None. 


V.    GROUNDBREAKING  AND  DEDICATION  CEREMONIES 


A.    General  Restrictions 

1.  You  may  not  request  or  require  any  person  or 
entity  which  falls  within  the  scope  of  Section 
IA,  above,  to  sponsor  or  contribute  to  any 
groundbreaking  ceremony,  dedication  ceremony,  or 
similar  occasion  involving  a  public  works 
project.     If  we  determine  that  a  groundbreaking 
or  dedication  ceremony  for  a  public  works  project 
serves  a  legitimate  public  purpose,  we  may  elect 
to  fund  such  a  ceremony.     We  may  plan  and  pay  for 
the  ceremony.     Alternatively,  we  may  include  the 
ceremony-related  services  in  the  construction  bid 
specifications  for  the  public  works  project. 

2.  You  may  not  accept  food,  beverages,  or  gifts  at 
any  groundbreaking  ceremony,  dedication  ceremony, 
or  similar  occasion  involving  a  public  works 
project  if  the  food,  beverages,  or  gifts  are  paid 
for  or  subsidized  by  a  person  or  entity  which 
falls  within  the  scope  of  Section  IA,  above. 


B.  Exceptions 
None. 
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